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Temple Community Hospital (Hospital) and Jamshid Nazarian, M.D., are defendants in a civil action filed by Juhan Park, Joung Hee Lim, Dae Sook Kim, and Joung Hun Park (collectively, Park).  The complaint alleges professional negligence and failure to obtain informed consent, among other claims, related to the death of plaintiffs’ mother two days after surgery performed by Dr. Nazarian at the Hospital.  The trial court sustained without leave to amend the demurrers of the Hospital, Dr. Nazarian, and other defendants.  Park sought a writ of mandate directing the superior court to vacate its order sustaining the demurrers.  We issued an alternative writ of mandate, directing the trial court either to vacate its order sustaining the demurrer without leave to amend as to Park’s fourth cause of action against Dr. Nazarian and the Hospital for failure to obtain informed consent, or to show cause why it should not be ordered to do so.  The superior court did not vacate its order, and for the reasons stated below, we grant Park’s petition for writ of mandate and reverse the trial court’s order sustaining the demurrer to the informed consent cause of action.
BACKGROUND


Park’s first amended complaint, filed June 11, 2013, alleges that Park’s 74-year-old mother, Byung Soon Park, died at the Hospital on December 26, 2011 while under the care of Dr. Nazarian and other defendants, two days after Dr. Nazarian performed an open cholecystectomy.  As against the Hospital and Dr. Nazarian, the complaint alleged causes of action for professional negligence causing wrongful death, fraud (misrepresentation), fraud (concealment), failure to obtain informed consent, elder abuse, unfair business practices, and survivor’s claim.  The informed consent cause of action alleged that neither Byung Soon Park nor Park gave their informed consent to the surgery, and they would not have agreed to it if they had been fully informed of the results, risks of, and alternatives to the procedure.

The Hospital and Dr. Nazarian filed demurrers to all the counts except the professional negligence and survivor’s claim.  Dr. Nazarian argued that the informed consent cause of action was “duplicative of, and therefore subsumed by” the professional negligence cause of action.  The Hospital argued that it had no duty to obtain a patient’s informed consent, and Dr. Nazarian was not its employee or agent.  The trial court granted the demurrers without leave to amend at a hearing and by minute order on January 6, 2014.

A lack of informed consent is a separate theory of liability from professional negligence or malpractice, and can generally be established by the patient-plaintiff’s testimony.  (See Cobbs v. Grant (1972) 8 Cal.3d 229, 240–244; Arato v. Avedon (1993) 5 Cal.4th 1172, 1190–1191.)  As an “alternative negligence theor[y],” lack of informed consent can establish liability even when expert testimony has eliminated allegations of negligent performance.  (Willard v. Hagemeister (1981) 121 Cal.App.3d 406, 417–418.)  The relevant question of fact is whether the treating professional gave the plaintiff sufficient information as to the nature of the procedure “so that she could intelligently decide whether to undergo the . . . procedure.  If [the treating professionals] did not make this minimal disclosure of material facts, they are liable for all injuries sustained by [the plaintiff] during the course of this . . . treatment, whether the treatment was negligent or not.”  (Id. at p. 418; Jambazian v. Borden (1994) 25 Cal.App.4th 836, 845.)


Further, the complaint alleged that both Dr. Nazarian and the Hospital had a duty to explain the attendant risks before the surgery was performed.  The complaint also alleged that Dr. Nazarian was an agent, employee and joint venturer of the Hospital.  Whether the Hospital had a duty to obtain informed consent and whether Dr. Nazarian had an employee or agent relationship with the Hospital were questions of fact appropriately addressed in a motion for summary judgment or adjudication.  (See Ermoian v. Desert Hospital (2007) 152 Cal.App.4th 475, 506–509.)

The trial court erred in sustaining Dr. Nazarian’s and the Hospital’s demurrers to the informed consent cause of action.
DISPOSITION


The petition for writ of mandate is granted.  This court’s alternative writ of mandate is discharged.  Let a peremptory writ of mandate issue, directing the respondent superior court to vacate its January 6, 2014 order sustaining the demurrer of real parties in interest to the petitioners’ cause of action for failure to obtain informed consent.  Petitioners are to recover their costs in this writ proceeding.
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JOHNSON, J.

We concur:



ROTHSCHILD, P. J.



CHANEY, J.
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