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In 1997, a jury convicted defendant and appellant Dennis Claiborne (defendant) of
attempted first-degree burglary in violation of Penal Code sections 459 and 664 and
receiving stolen property in violation of Penal Code section 496, subdivision (a).! The
court found defendant had two qualifying prior convictions under the Three Strikes Law
and sentenced him to an aggregate term of 60 years to life in prison: two consecutive
sentences of 25 years to life on the offenses of conviction, plus two five-year prior
serious felony conviction enhancements. In the appeal now before us from the dismissal
of his section 1170.126 petition for recall of sentence, defendant argues he may be
eligible for resentencing on the receipt of stolen property count of conviction. In light of
our Supreme Court’s recent intervening decision in People v. Johnson (2015) 61 Cal.4th
674, the Attorney General agrees. So do we.

The Three Strikes Reform Act of 2012 (the Act) added section 1170.126 to the
Penal Code (and amended other provisions). That section permits a person serving an
indeterminate life sentence under the Three Strikes Law for conviction of a felony or
felonies that are not defined as a serious and/or violent under section 667.5, subdivision
(c) or section 1192.7, subdivision (c), to file a petition for recall of sentence. Defendant’s
receiving stolen property conviction is not defined as a serious or violent felony and there
Is no indication of any other disqualifying factor under the Act.

The trial court dismissed the petition, however, relying on then-existing authority
that held section 1170.126 forbids resentencing when any offenses for which a defendant
Is serving a Three Strikes Law indeterminate life sentence is a serious or violent felony.?
(Here, there is no dispute that the attempted first-degree burglary count of conviction is a

serious or violent felony and that defendant is ineligible for resentencing on that count.)

! All statutory references that follow are to the Penal Code.

2 The trial court also denied the petition on procedural grounds as a successive
petition. In light of the intervening Johnson decision and defendant’s ability to obtain
relief in any event via a petition for habeas corpus, the Attorney General does not oppose
defendant’s appeal on procedural grounds.



In the period between the trial court’s ruling and our disposition of this appeal, our
Supreme Court decided Johnson, which holds that “resentencing is allowed with respect
to a count that is neither serious nor violent, despite the presence of another count that is
serious or violent.” (People v. Johnson, supra, 61 Cal.4th at p. 695.) Under Johnson,
defendant is therefore eligible to seek resentencing on the receipt of stolen property
conviction. In these circumstances, we remand to the trial court to make the discretionary
determination called for by the Act. (81170.126, subd. (f) [“[T]he petitioner shall be
resentenced . . . unless the court, in its discretion, determines that resentencing the

petitioner would pose an unreasonable risk of danger to public safety.”].)

DISPOSITION
The matter is reversed and remanded to the trial court for a determination under

section 1170.126, subdivision (f) as to the receiving stolen property count of conviction.
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