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 Following his plea of guilty to resisting an officer (Pen. Code, § 69)1 and 

obstructing an officer in the performance of his duties (§ 148, subd. (a)), defendant Derek 

Alan Nix moved to withdraw his plea, claiming counsel had improperly explained the 

elements of the offense.  The court denied the motion.  Defendant appeals this denial as 

an abuse of discretion, claiming he demonstrated good cause in that his plea was made 

due to mistake and misunderstanding of the law.  We affirm. 

                     

1 Undesignated statutory references are to the Penal Code. 
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RELEVANT FACTUAL BACKGROUND AND PROCEDURAL HISTORY2 

 In the course of distinct interactions with Roseville police officers, defendant 

made a number of threatening statements to officers.  As a result, he was charged in two 

separate cases with making criminal threats, resisting arrest and obstructing an officer in 

the performance of his duties.  It was also alleged defendant had a prior strike conviction 

and a prior serious felony conviction.  (§§ 1170.12, subds. (a)-(d), 667, subds. (b)-(i), 

667, subd. (a)(1).)  As part of a negotiated plea, defendant pleaded no contest to resisting 

an officer and obstructing an officer in the performance of his duties.  The criminal 

threats and prior strike conviction allegations were dismissed.   

 Roughly two weeks after the plea, defendant moved to withdraw his plea.  The 

court then conducted a Marsden3 type hearing.  During that hearing, defendant indicated 

counsel had not correctly described the elements of section 69 to him, and that but for 

counsel’s alleged misrepresentation of the law, defendant would not have entered the 

plea.  Defendant stated counsel had informed him that “any force whatsoever is a PC 69 

and just even the most moderate of force.”  Defendant claimed he understood this 

explanation to mean that force was the only element of the offense, he did not know there 

must also “be a criminal objective to resist or obstruct the officer in the discharge of his 

duty.”  Defendant claimed counsel did not tell him that criminal objective was also an 

element of the offense.  He did not believe this criminal objective could be proven, so he 

argued his “plea was made in haste and a misunderstanding of the law.”   

 The court noted that in entering his plea, defendant had been able to avoid a 

criminal threats conviction and the possibility of going to prison for a maximum of over 

10 years.  The court also noted that the criminal threats conviction would have doubled 

                     

2 The substantive facts underlying defendant’s convictions are not relevant to the 
issue on appeal and are not recounted. 

3 People v. Marsden (1970) 2 Cal.3d 118 (Marsden). 
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defendant’s sentence, because it was a strike and that a prior strike conviction had been 

alleged.   

 Counsel stated he had reviewed the elements of the offense with defendant and 

had advised defendant the degree of force was not necessarily an element of section 69, 

but counsel clarified he did not tell defendant that force was the only element of the 

offense.  Counsel indicated he had extensive discussions about the charges with 

defendant.  Counsel explained to defendant the exposure he faced because of the strike 

and prior prison term allegations.  Because of the significant prison time defendant was 

facing, counsel recommended taking the plea.  He indicated defendant had been 

“waffling a little back and forth” but counsel believed when defendant entered the plea, 

“it was a voluntary plea, and I do believe that we adequately discussed the elements both 

in court and prior to that.”   

 The court denied the Marsden motion, finding there was a credibility question 

between counsel and defendant.  The court accepted counsel’s explanation.   

 Defendant then filed a motion to withdraw his plea claiming he had been confused 

about the elements necessary to prove he resisted a police officer and that such confusion 

was “understandable given the complexity of this statute and the fact that [he] was 

charged with two different versions of this offense in his two cases.”  Defendant included 

a declaration that he was unaware of the facts underlying the charges in both cases and 

the elements necessary to convict him of those charges.  He reiterated the claim that he 

believed any amount of force used against an officer would result in a conviction, and did 

not understand there must also be a criminal objective.  Contradicting himself from 

earlier proceedings, he also claimed he felt rushed prior to entering the pleas and did not 

have adequate time to understand his attorney’s advice.   

 The court relied on the statements of defendant and counsel during the Marsden 

hearing, the plea transcript and the change of plea form.  The court noted “defendant 

acknowledged on his plea and waiver form that he had adequate time to speak with his 
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attorney, who had explained his defenses and any possible consequences.”  Counsel had 

indicated he had advised defendant of the “nature of the plea and the consequences and 

any possible defenses.”  The court considered the statements of both defendant and 

counsel and found counsel’s statements at the Marsden hearing more credible than 

defendant’s and found defendant’s declaration was not credible.  The court found 

defendant had been sufficiently warned of the consequences of his plea and understood 

those consequences.  He had “more than ample time to think about it, rely on . . . 

competent information advice [sic] given by his lawyer, and good advice.”  Accordingly, 

the court denied the motion to withdraw the plea, finding the fact that defendant had 

changed his mind about the plea did not rise to the level of good cause.   

I 

 Defendant now contends the trial court abused its discretion in denying his motion 

to withdraw his plea, as “he made a good cause showing that it was due to mistake and 

misunderstanding of the law.”  Defendant does not contend he should be allowed to 

withdraw his plea due to ineffective assistance of counsel.  We are not persuaded that 

defendant made a showing of good cause. 

 Section 1018 permits the withdrawal of a plea where a defendant shows good 

cause by clear and convincing evidence.  (In re Vargas (2000) 83 Cal.App.4th 1125, 

1142.)  Good cause can be established by “[m]istake, ignorance or any other factor 

overcoming the exercise of free judgment.”  (People v. Cruz (1974) 12 Cal.3d 562, 566; 

People v. Castaneda (1995) 37 Cal.App.4th 1612, 1617.)  In addition, where a 

defendant's plea is induced by misrepresentations of a fundamental nature, a judgment 

based upon the plea must be reversed.  (People v. Coleman (1977) 72 Cal.App.3d 287, 

292.)  A plea may not be withdrawn, however, “‘simply because the defendant has 

changed his mind.’”  (People v. Huricks (1995) 32 Cal.App.4th 1201, 1208.)  We review 

the denial of a motion to withdraw a plea for an abuse of discretion.  (People v. Shaw 

(1998) 64 Cal.App.4th 492, 495-496.)  To meet this standard, the defendant must clearly 
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demonstrate the trial court's decision was arbitrary, unreasonable or not supported by the 

facts.  (People v. Superior Court (Giron) (1974) 11 Cal.3d 793, 796-797.)  When 

assessing whether the trial court abused its discretion, we must adopt the trial court's 

factual findings if supported by substantial evidence.  (People v. Fairbank (1997) 16 

Cal.4th 1223, 1254.) When conflicting inferences may be drawn from the evidence, we 

must adopt the inference supporting the challenged order. (People v. Hunt (1985) 174 

Cal.App.3d 95, 104.)  Moreover, when guilty pleas result from bargaining, such pleas 

should not be set aside lightly and finality of court proceedings should be encouraged.  

(Id. at p. 103.)   

 We discern no abuse here.  The evidence accepted by the court as credible 

reflected defendant had extensive discussions about the charges with counsel, had been 

advised by counsel of the elements of the offense and possible defenses, had adequate 

time to consider his plea, and understood the consequences of his plea.  The court was not 

compelled to accept defendant’s declaration that he did not understand the elements of 

the offense or that he was unaware of the facts underlying the charges.  The trial court is 

“not bound to give full credence to the statements in defendant's affidavit in support of 

his motion to withdraw his pleas of guilty . . . because of defendant's obvious interest in 

the outcome of the proceeding.”  (People v. Beck (1961) 188 Cal.App.2d 549, 553.)  

Here, the court expressly found defendant’s declaration was not credible and found 

counsel’s statements regarding his discussions with defendant about the elements of the 

offense were credible.  We are bound by the trial court’s credibility determinations.  

(People v. Ochoa (1993) 6 Cal.4th 1199, 1206.)  We find no abuse of discretion. 
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DISPOSITION 

 The judgment is affirmed. 
 
 
 
           NICHOLSON      , J. 
 
 
 
We concur: 
 
 
 
          BLEASE         , Acting P. J. 
 
 
 
          BUTZ           , J. 

 


