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Tammi G., the paternal grandmother and de facto parent of minors Michael A. and Austin A., appeals from an order removing the minors from her custody.  ( ADDIN BA \xc <@st> \xl 25 \s SGQCGG000001 \xpl 1 \l "Welf. & Inst. Code, § 387" Welf. & Inst. Code, § 387.)
  Appellant contends:  (1) the order must be reversed because of failures to comply with the inquiry and notice provisions of the Indian Child Welfare Act of 1978 (ICWA) ( ADDIN BA \xc <@st> \xl 24 \s SGQCGG000002 \xpl 1 \l "25 U.S.C. § 1901 et seq." 25 U.S.C. § 1901 et seq.); and (2) the order improperly delegated to respondent Sacramento County Department of Health and Human Services (the Department) complete discretion to decide whether appellant would receive visitation with the minors.  We conclude that both contentions are procedurally barred:  Appellant lacks standing to raise her first contention, and her second contention is forfeited for failure to object to the court’s visitation order.  Therefore, we shall affirm. 

FACTUAL AND PROCEDURAL BACKGROUND


Because appellant’s contentions do not require us to discuss the case’s history in depth, we give only an abbreviated summary of relevant facts and procedure.


The minors (Austin A., born in April 2001, and Michael A., born in September 2003) were detained in August 2004.  


Appellant claimed that the paternal great-grandmother was an enrolled member of the Muscogee Creek Tribe and the paternal great-grandfather had Cherokee heritage; therefore, the Department sent the ICWA notice in September 2004 to three Cherokee and five Creek tribes.  After the tribes had returned negative responses or had not responded, the juvenile court found at the jurisdictional/dispositional hearing in October 2004 that the ICWA did not apply.  


The juvenile court ordered the minors placed in foster care with reunification services for the parents.  In May 2005, however, the parents’ services were terminated.  


In June 2005, the juvenile court placed the minors in appellant’s custody under dependent supervision.  In September 2005, the court ordered a permanent plan of placement in appellant’s care with a long-term goal of legal guardianship.  In January 2007, the court granted appellant de facto parent status.  


The Department consistently doubted that appellant could qualify as a prospective adoptive parent or legal guardian.
  But since the minors were bonded to her and appeared to be making some progress, and their special needs made them hard to place elsewhere, they remained in her home until March 2011.  


Based on repeated reports by the Department throughout 2010 that the minors were suffering from neglect in appellant’s custody and she appeared unable to care for them properly, in January 2011 the juvenile court ordered a new permanent plan of “out of home placement with an appropriate stable placement with a specific goal of legal guardianship.”  


In March 2011, the Department filed  ADDIN BA \xc <@$st> \xl 11 \s SGQCGG000001 section 387 petitions seeking the minors’ removal from appellant’s custody and their transfer to foster care.
  The detention report recommended weekly supervised visitation for appellant at the social worker’s discretion until it was deemed appropriate to allow unsupervised visitation.  


After a contested jurisdictional/dispositional hearing on the petitions, the juvenile court ordered the minors removed from appellant’s custody and placed with their current caretaker with a goal of legal guardianship.  


As to appellant’s visitation, the juvenile court ordered:  “The grandparent(s) . . . may have visitation with the children . . . , consistent with the children’s well being [sic].  The Department . . . shall determine the time, place, and manner of visitation, including the frequency of visits, length of visits, and whether the visits are supervised and who supervises them.  The Department’s discretion shall extend to determining if and when to begin unsupervised overnight and weekend visits. . . .” The court referee also stated orally:  “I hope that [appellant] will remain actively involved in the children’s lives and will visit them regularly. . . .  I hope that you will continue to visit and be a positive influence in the children’s lives.”  Appellant did not object to the visitation order.  

DISCUSSION

I.  ICWA Notice and Inquiry


Appellant contends the juvenile court and the Department failed to comply with the ICWA’s inquiry and notice provisions at the outset of the proceedings, and because the court did not readdress the ICWA after the  ADDIN BA \xc <@$st> \xl 11 \s SGQCGG000001 section 387 petitions were filed, this failure was never corrected.  Respondent contends that this contention is barred on grounds of standing and forfeiture, and lacks merit in any event.  We agree with respondent that appellant lacks standing to raise any ICWA claim.


Under ICWA, “[a]ny Indian child who is the subject of any action for foster care placement or termination of parental rights under State law, any parent or Indian custodian from whose custody such child was removed, and the Indian child’s tribe may petition any court of competent jurisdiction to invalidate such action upon a showing that such action violated any provision of  ADDIN BA \xc <@osdv> \xl 26 \s SGQCGG000016 \l "sections 101, 102, and 103" sections 101, 102, and 103 of this Act [25 [ ADDIN BA \xc <@ost> \xl 6 \s SGQCGG000017 \xpl 2 \l "U.S.C." U.S.C.]  ADDIN BA \xc <@osdv> \xl 23 \s SGQCGG000018 \xpl 1 \l "§§ 1911, 1912, and 1913" §§ 1911, 1912, and 1913].”  ( ADDIN BA \xc <@st> \xl 16 \s SGQCGG000003 \xpl 1 \l "25 U.S.C. § 1914" 25 U.S.C. § 1914, italics added.)  


“‘[P]arent’ means any biological parent or parents of an Indian child or any Indian person who has lawfully adopted an Indian child.”  ( ADDIN BA \xc <@st> \xl 19 \s SGQCGG000004 \xpl 1 \l "25 U.S.C. § 1903(9)" 25 U.S.C. § 1903(9).)


“‘Indian custodian’ means any Indian person who has legal custody of an Indian child under tribal law or custom or under State law or to whom temporary physical care, custody, and control has been transferred by the parent of such child.”  ( ADDIN BA \xc <@st> \xl 19 \s SGQCGG000005 \xpl 1 \l "25 U.S.C. § 1903(6)" 25 U.S.C. § 1903(6).)


A “grandparent” is defined by the ICWA as an “extended family member,” not as a parent.  ( ADDIN BA \xc <@st> \xl 19 \s SGQCGG000006 \xpl 1 \l "25 U.S.C. § 1903(2)" 25 U.S.C. § 1903(2).)  The ICWA’s definitional provisions do not mention de facto parents.  ( ADDIN BA \xc <@st> \xl 16 \s SGQCGG000007 \xpl 1 \l "25 U.S.C. § 1903" 25 U.S.C. § 1903.)


California’s legislation implementing the ICWA adopts these provisions without change.   ADDIN BA \xc <@osdv> \xl 28 \s SGQCGG000019 \l "Section 224, subdivision (e)" Section 224, subdivision (e) restates the federal standing provision ( ADDIN BA \xc <@$st> \xl 16 \s SGQCGG000003 \xpl 1 25 U.S.C. § 1914) in substantively identical terms.   ADDIN BA \xc <@osdv> \xl 39 \s SGQCGG000020 \l "Section 224.1, subdivisions (a) and (c)" Section 224.1, subdivisions (a) and (c) state that the terms “parent,” “Indian custodian,” and “extended family member” shall be defined as in the federal law.  ( ADDIN BA \xc <@st> \xl 33 \s SGQCGG000008 \xpl 1 \l "25 U.S.C. § 1903, subds. (a), (c)" 25 U.S.C. § 1903.)  


Thus, under the plain terms of federal and state law, a grandparent or a de facto parent lacks standing to bring an ICWA challenge unless he or she qualifies as an “Indian custodian.”  (See  ADDIN BA \xc <@cs> \xl 56 \s SGQCGG000009 \xhfl Rep \xpl 1 \l "In re S.B.<SoftRt>(2004) 118 Cal.App.4th 1108" In re S.M. (2004) 118 Cal.App.4th 1108, 1114-1115, fn. 3 [“question[ing]” standing under the ICWA of grandparent/de facto parent who is not an Indian custodian, but not deciding the issue because a parent was also raising an ICWA claim]; see generally  ADDIN BA \xc <@cs> \xl 46 \s SGQCGG000010 \xhfl Rep \xpl 1 \l "In re J.B.<SoftRt>(2009) 178 Cal.App.4th 751" In re J.B. (2009) 178 Cal.App.4th 751, 757-758 [applying statutory construction rule expressio unius est exclusio alterius to the ICWA].)


Appellant does not address the plain language of the statutes or attempt to show that she could claim standing as an “Indian custodian.”  (Indeed, she does not even consider the question of standing in her opening brief.)  Instead, she asserts in her reply brief:  (1) the Department’s claim that she lacks standing relates only to the original proceedings, not to the  ADDIN BA \xc <@$st> \xl 11 \s SGQCGG000001 section 387 proceedings; (2) if the minors are found to be Indian children and a tribe intervenes, she will have preference for placement as a relative (cf.  ADDIN BA \xc <@st> \xl 29 \s SGQCGG000011 \xpl 1 \l "25 U.S.C. §§ 1912, 1915(b)(i)" 25 U.S.C. §§ 1912, 1915(b)(i)); (3) because “appellant’s placement-consideration rights are therefore interwoven with the rights of the children as to the application of the provisions of the [ICWA] and relevant state law, she had standing (see  ADDIN BA \xc <@cs> \xl 44 \s SGQCGG000012 \xhfl Rep \xpl 1 \l "In re Patricia E.<SoftRt>(1985) 174 Cal.App.3d 1" In re Patricia E. (1985) 174 Cal.App.3d 1, 6)”; and (4) the appellate court in  ADDIN BA \xc <@$cs> \xl 39 \s SGQCGG000009 \xhfl Rep In re S.M., supra, 118 Cal.App.4th 1108, left the question of a grandparent/de facto parent’s ICWA standing open.  We are not persuaded.  


Appellant cites no authority and makes no argument to explain how she could have standing to raise the ICWA on appeal from a  ADDIN BA \xc <@$st> \xl 11 \s SGQCGG000001 section 387 order if she did not have it to begin with.  We do not consider assertions made without supporting argument or authority.  ( ADDIN BA \xc <@cs> \xl 62 \s SGQCGG000013 \xhfl Rep \xpl 1 \l "Amato v. Mercury Casualty Co.<SoftRt>(1993) 18 Cal.App.4th 1784" Amato v. Mercury Casualty Co. (1993) 18 Cal.App.4th 1784, 1794;  ADDIN BA \xc <@cs> \xl 51 \s SGQCGG000014 \xhfl Rep \xpl 1 \l "Kim v. Sumitomo Bank<SoftRt>(1993) 17 Cal.App.4th 974" Kim v. Sumitomo Bank (1993) 17 Cal.App.4th 974, 979.)  


Appellant’s argument as to relative placement preference is a non sequitur.  Whether she would have such preference if the minors were found to be Indian children is irrelevant to whether she has standing to claim the ICWA error.
   ADDIN BA \xc <@$cs> \xl 42 \s SGQCGG000012 \xhfl Rep In re Patricia E., supra, 174 Cal.App.3d 1, on which appellant relies, is not an ICWA case and is therefore inapposite.


Finally, although  ADDIN BA \xc <@$cs> \xl 39 \s SGQCGG000009 \xhfl Rep In re S.M., supra, 118 Cal.App.4th 1108 did not squarely hold that a grandparent or de facto parent lacks standing under the ICWA, its discussion leaves no doubt that the court would have so held if the parent who was simultaneously appealing had not also asserted the ICWA violations.  ( ADDIN BA \xc <@$cs> \xl 58 \s SGQCGG000009 \xhfl Rep \xpl 1 In re S.M., at pp. 1114-1115, fn. 3.)  


For all the above reasons, we conclude that appellant lacks standing to raise an ICWA claim under the plain terms of federal and state law.  We therefore need not consider respondent’s alternative argument that appellant lacks standing because she is not “aggrieved” by the order being appealed.  Nor need we address respondent’s further procedural claim of forfeiture.  


Because appellant lacks standing to raise any claim of an ICWA error, we do not reach the merits of her claims.

II.  Visitation Order


Appellant contends the juvenile court’s visitation order unlawfully delegated to the Department the decision whether she will be allowed visitation.  Respondent replies that this contention is also procedurally barred on grounds of standing and forfeiture, and lacks merit in any event.  We shall conclude the contention is forfeited, and therefore do not decide the question of standing.  


As on the first issue, appellant’s opening brief does not consider any possible procedural bar to her contention.  However, as we have shown, appellant did not object to the order, and it is well settled that failure to object to a nonjurisdictional order in a dependency proceeding normally forfeits the issue on appeal.  (In re S.B. (2004) 32 Cal.4th 1287, 1293; In re Christopher B. (1996) 43 Cal.App.4th 551, 558 [and cases cited therein].)  


Although “application of the forfeiture rule is not automatic” (In re S.B., supra, 32 Cal.4th at p. 1293), “the appellate court’s discretion to excuse forfeiture should be exercised rarely and only in cases presenting an important legal issue.”  (Ibid.)  This discretion “must be exercised with special care” in dependency proceedings:  “Because these proceedings involve the well-being of children, considerations such as permanency and stability are of paramount importance.”  (Ibid.)  


In her reply brief, appellant asserts her contention is not forfeited because (1) it raises only a question of law on undisputed facts; (2) this court has already resolved the legal issue “on virtually identical facts” (cf. In re Kyle E. (2010) 185 Cal.App.4th 1130, 1135-1137); (3) trial counsel had no opportunity to object to the visitation order, or could reasonably have deemed it futile to do so; and (4) the juvenile court’s order, being “invalid and illusory,” was “void, not merely voidable,” which renders the forfeiture doctrine inapplicable.  Since the forfeiture problem was apparent on the face of the record, appellant should have anticipated and discussed the issue in her opening brief; therefore, we doubt whether she may properly raise these arguments for the first time in her reply brief.  (See Reichardt v. Hoffman (1997) 52 Cal.App.4th 754, 764-765.)  Assuming she may do so, however, we find her arguments unpersuasive.  


The fact that appellant’s contention raises a question of law on undisputed facts does not compel us to exercise our discretion to consider the contention.  Rather, we should do so only if the case presents “an important legal issue.”  (In re S.B., supra, 32 Cal.4th at p. 1293.)  Appellant fails to show that such an issue is presented here.  


Appellant’s assertion that counsel had no opportunity to object to the visitation order is not supported by the record. 


Appellant’s reliance on In re Kyle E., supra, 185 Cal.App.4th 1130 is misplaced.  Although the visitation order there was worded similarly to the order here, it was a parent whose visitation was at issue, not a grandparent or de facto parent.
  (Kyle E., at pp. 1131-1132, 1135-1136.)  Thus, the facts of In re Kyle E. were not “virtually identical” to those here, and the case did not resolve the legal issue before us.
  


Appellant’s last assertion—that because the order (in her view) was an improper delegation of judicial authority, it was “illusory” and “void”—is misguided.  An order is void only if made without jurisdiction “in the ‘fundamental sense’ (i.e., jurisdiction over the subject matter and the parties)”; otherwise, it “is not void, but only voidable.”  (Conservatorship of O’Connor (1996) 48 Cal.App.4th 1076, 1088.)  Appellant does not and cannot assert that the juvenile court lacked jurisdiction over the subject matter and the parties herein.
  Therefore, her claim that the forfeiture rule should not apply because the visitation order here was “void” fails.


Since we find that appellant’s objection to the visitation order is forfeited, we need not decide whether respondent’s argument as to standing is correct.  Nor do we reach the merits of appellant’s attack on the order.

DISPOSITION


The orders removing the minors from appellant’s custody and granting visitation to appellant at the Department’s discretion are affirmed.


          BUTZ           , J.

We concur:

          HULL           , Acting P. J.

          MAURO          , J.

�  Undesignated statutory references are to the � ADDIN BA \xc <@ost> \xl 29 \s SGQCGG000015 \l "Welfare and Institutions Code" �Welfare and Institutions Code.


�  Appellant had a history of criminal convictions and of Child Protective Services involvement with her biological children; in addition, she used medical marijuana daily, and addiction was suspected.  She failed an adoption home study for these reasons, which the Department thought would also probably preclude legal guardianship.  


�  The petitions alleged:  The juvenile court had found the minors’ placement with appellant to be inappropriate; appellant had failed to follow the orders and recommendations of the court and the Department as to whom the minors could safely and appropriately interact; and appellant had failed to meet the minors’ educational, emotional, and physical needs.  The court had suspended appellant’s educational rights.  


�  In any event, given the juvenile court’s undisputed findings that appellant is unable to care for the minors, we see no possibility, even if the ICWA were found to apply, that the court would exercise the ICWA’s relative-placement preference for appellant’s benefit.  


�  Parents are entitled to visitation as a matter of right under section 362.1, subdivision (a)(1)(A); grandparents and de facto parents are not (see § 361.2, subd. (h) [court shall consider whether family ties and best interest of child will be served by granting visitation rights to grandparents]).


�  If In re Kyle E. had really resolved the legal issue presented here, however, it would hardly have been “futile” to call that fact to the juvenile court’s attention.  Furthermore, because an already resolved issue does not usually demand further appellate consideration, there would be no reason not to apply the forfeiture rule where an appellant had failed to raise the issue below.  


�  Appellant cites In re Andres G. (1998) 64 Cal.App.4th 476, 482-483 for the proposition that if an “illusory” order “contravenes a comprehensive statutory scheme enacted by the Legislature to deal with an issue of social importance . . . and which has the effect of reconfiguring a portion of that scheme in a manner not contemplated by the Legislature,” such an order is void, not merely voidable.  In re Andres G. does not so hold.  It holds only that if an act done in excess of the juvenile court’s jurisdiction has such a character and effect, the appellate court may reverse (i.e., “void”) it.  (Ibid.)  
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