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APPEAL from a judgment of the Superior Court of San Bernardino County, Michael R. Libutti, Judge.  Affirmed.

David Sosa appeals from a judgment convicting him of continuous sexual abuse of a child under age 14 against two victims.
  He argues the trial court abused its discretion by admitting uncharged sex offense evidence.  He also asserts the prosecutor committed misconduct during closing arguments, and the trial court erred in denying his new trial motion.
  We reject these contentions of reversible error and affirm the judgment.

FACTUAL AND PROCEDURAL BACKGROUND

The Charged Sex Offenses


The two victims, identified at trial as Jane Doe 1 (Doe 1) and Jane Doe 2 (Doe 2), are defendant's stepdaughters.  According to Does 1 and 2, defendant repeatedly molested them for several years, starting when they were about 12 and nine years old, respectively.


Doe 1, age 22 at the time of trial, testified defendant sexually touched her on numerous occasions from about 1998 to 2000, when she was between the ages of about 12 and 14.  The molestations occurred on a regular basis in the afternoon or evening when they were on the couch watching television.  They would be covered with a blanket and defendant would touch her breast or her vagina with his hands.  During most of the instances defendant inserted his fingers into her vagina.  On one occasion he also molested her in the morning on his bed by putting his finger in her vagina and his mouth on her vagina. 


Doe 2, age 19 at the time of trial, testified defendant molested her from about 1998 to 2001, when she was between the ages of about nine and 12.  The touchings occurred on the couch under the blankets, in her bedroom at night, and in his bedroom.  On multiple occasions defendant touched her breasts over and under her clothes.  He also French-kissed her, touched her vagina, and used a massager on her vagina.  On multiple occasions during the molestations in the bedrooms, defendant made her touch his penis with her hand or mouth.  On one occasion he tried to penetrate her anally but stopped because she told him it hurt.  He also touched her vagina in a bedroom during a family trip to the mountains.  


Does 1 and 2 did not talk about the molestation until several years after it stopped.  In 2005, Doe 1 (then age 19) told several friends about it.  The mother of one of her friends alerted a neighbor who was in law enforcement, and the Does ultimately disclosed the molestation during interviews with the authorities.  

Uncharged Sex Offense Propensity Evidence


To show defendant's propensity to commit sexual offenses, the prosecution presented the testimony of defendant's two adult female cousins (Cousin 1 and Cousin 2) who had been molested by defendant in their youth.  Cousin 1 and Cousin 2 are about four and five years younger than defendant (respectively), and they lived with defendant and his family for about one year during two different time periods during their childhood.  During the first time period (in about 1975), defendant molested Cousin 1 when she was about eight years old and he was about 12 years old.  During the second time period (in about 1981), he molested Cousin 2 when she was about 13 years old and he was about 18 years old. 


Cousin 1, age 41 at the time of trial, testified that when she and defendant were on the couch he put his leg up on the couch to expose his penis under his gym shorts; he moved closer and touched her legs and thighs with his foot; he touched her vaginal area with his toes; and he laid his head on her lap and touched her vaginal area with his fingers.  He engaged in this molestation on several occasions, always following a similar pattern. 

Cousin 2, age 40 at the time of trial, testified that on multiple occasions when she was on the couch with defendant he would put his foot around her vaginal area and wiggle his toes to touch her vagina.  Also, defendant raped Cousin 2 on four occasions.  During the first incident, she was asleep on the couch late at night when she awoke to find defendant on top of her penetrating her with his penis.  On another occasion defendant pushed her onto his mother's bed, took her pants off, and penetrated her.  Another incident occurred when she was at a park at night with friends; defendant arrived in his car and said her mother sent him to get her and she better get in the car.  Her friends left the park, and defendant penetrated her while they were in the car.  On another occasion when he was in the garage, he pushed her to his mattress on the floor and penetrated her. 

Cousins 1 and 2 disclosed the molestation to the authorities after they heard that defendant's stepdaughters had made molestation claims about him.  Cousin 2 contacted the Does' mother, and then went with her to the police. 

Defense


Testifying on his own behalf, defendant denied that he engaged in any sexual misconduct.  He called numerous witnesses to testify about his good character, including close female relatives or friends who said they never experienced, observed or previously heard about him engaging in sexually inappropriate behavior.  


The defense also presented evidence to support a variety of other theories challenging the veracity of the Does' molestation claims, including that defendant was a strict disciplinarian and there were conflicts within the Does' family that could have generated the molestation claims; the Does' claims were the product of suggestibility and contamination; the police investigation of the Does' claims was inadequate; and expert evaluation supported that defendant was not a pedophile.  With respect to the sex offense propensity evidence provided by Cousins 1 and 2, the defense challenged the Cousins' credibility with evidence pertaining to the timing of the Cousins' disclosures of the molestations; opinions from relatives disparaging the Cousins' characters; and a purported real estate dispute between defendant's family and the Cousins' family that could have motivated the Cousins' molestation claims. 

Jury Verdict and Sentence

The jury found defendant guilty of two counts of continuous sexual abuse of a child under age 14 (Pen. Code, § 288.5, subd. (a)), i.e., one count against each victim (Doe 1 and Doe 2).
  The court sentenced defendant to 24 years in prison, consisting of 12 years for each count.  

DISCUSSION

I.  Admission of Uncharged Sex Offense Evidence 

Defendant asserts the trial court abused its discretion by overruling his objection to admission of the uncharged sex offense evidence from Cousins 1 and 2.  

A.  Background

During pretrial proceedings, the prosecution moved to admit the uncharged sex offense evidence.  The defense opposed admission of the evidence, arguing it should be excluded under Evidence Code section 352 (section 352).  The trial court ruled the evidence was admissible, finding its probative value outweighed the other section 352 factors.  The court stated the charged and uncharged conduct was similar because both involved "an opportunity situation with relatives of about the same age"; the similarity balanced out remoteness; the uncharged conduct was not more egregious than the charged conduct; and the uncharged conduct evidence was not unduly time consuming or confusing. 

B.  General Law Governing Uncharged Sex Offense Evidence


Evidence Code section 1108 (section 1108) sets forth an exception to the general rule against the use of evidence of a defendant's misconduct that is not charged in the current case to show a propensity to commit crimes.  (People v. Soto (1998) 64 Cal.App.4th 966, 983-984.)  When a defendant is charged with a sex offense, section 1108 allows admission of evidence of other sex offenses to prove the defendant's disposition to commit sex offenses, subject to the trial court's discretion to exclude the evidence under section 352.  (§ 1108, subd. (a); People v. Lewis (2009) 46 Cal.4th 1255, 1285.)


The Legislature enacted section 1108 because it recognized that "[b]y their very nature, sex crimes are usually committed in seclusion without third party witnesses or substantial corroborating evidence.  The ensuing trial often presents conflicting versions of the event and requires the trier of fact to make difficult credibility determinations.  Section 1108 provides the trier of fact in a sex offense case the opportunity to learn of the defendant's possible disposition to commit sex crimes."  (People v. Falsetta (1999) 21 Cal.4th 903, 915 (Falsetta).)  The Legislature determined that "in a sex offense prosecution, the need for evidence of prior uncharged sexual misconduct is particularly critical given the 'serious and secretive nature of sex crimes and the often resulting credibility contest at trial.' "  (People v. Britt (2002) 104 Cal.App.4th 500, 505.)  Accordingly, section 1108 permits courts to admit prior sex offense evidence " ' "on a common sense basis . . . and permits rational assessment by juries of evidence so admitted.  This includes consideration of the other sexual offenses as evidence of the defendant's disposition to commit such crimes, and for its bearing on the probability or improbability that the defendant has been falsely or mistakenly accused of such an offense." ' "  (Falsetta, supra, 21 Cal.4th at p. 912.)  Based on section 1108, "the presumption [is] in favor of admissibility" of uncharged sex offense evidence.  (People v. Loy (2011) 52 Cal.4th 46, 62.)


However, the uncharged sex offense evidence should not be admitted " 'in cases where the admission of such evidence could result in a fundamentally unfair trial.' "  (Falsetta, supra, 21 Cal.4th at p. 917.)  To safeguard the defendant's constitutional right to a fair trial, the trial court must engage in a careful weighing process under section 352 to determine if the probative value of the evidence " 'is substantially outweighed by the possibility that it will consume an undue amount of time or create a substantial danger of undue prejudice, confusion of issues, or misleading the jury.' "  (Falsetta, supra, at p. 917.)  When evaluating the uncharged sex offense, the court considers such factors as "its nature, relevance, and possible remoteness, the degree of certainty of its commission and the likelihood of confusing, misleading, or distracting the jurors from their main inquiry, its similarity to the charged offense, its likely prejudicial impact on the jurors, the burden on the defendant in defending against the uncharged offense, and the availability of less prejudicial alternatives to its outright admission . . . ."  (Ibid.)


The section 352 " 'determination is entrusted to the sound discretion of the trial judge who is in the best position to evaluate the evidence.' "  (Falsetta, supra, 21 Cal.4th at pp. 917-918.)  On appeal we will not disturb the trial court's ruling unless the court exercised its discretion in an arbitrary, capricious, or patently absurd manner that resulted in a miscarriage of justice.  (People v. Lewis, supra, 46 Cal.4th at p. 1286.)

C.  Analysis


Defendant raises numerous contentions to support his position that the trial court abused its discretion under section 352 by admitting the uncharged sex offense evidence, including that the evidence was unduly time consuming, inflammatory, remote, confusing, and dissimilar.  As we shall explain, the trial court could reasonably conclude that the exceedingly high probative value of the uncharged sex offense evidence—which showed that defendant had a pattern of molesting young female relatives living in his residence—outweighed the other factors relevant to the section 352 analysis.

1.  Time Consumption

Defendant asserts the trial court should have excluded the prior sex offense evidence because it consumed an undue amount of time.  He contends the section 1108 evidence turned the case into "two full-blown trials," one about the current charged offenses and the other about the prior uncharged offenses.  


The section 1108 evidence presented by the prosecution during its case-in-chief consisted of the testimony of Cousin 1 and Cousin 2, who described defendant's prior sexual misconduct.  To challenge the Cousins' credibility, the defense called various witnesses to testify about such matters as defendant's conduct and the family relationships and living situation during the time period of the Cousins' alleged molestations; about the Cousins' characters; and about an alleged family dispute arising from a real estate transaction between defendant's mother and the Cousins' mother during the time period of the Cousins' disclosure of the molestation.  Also, expert witnesses called by the defense, and a rebuttal expert witness called by the prosecution, referenced the Cousins' allegations in portions of their testimony. 


In Falsetta, the court commented that "[j]udicial efficiency theoretically could suffer if the courts permitted trials to be unduly sidetracked while the parties litigated allegations that defendants had committed other sex offenses.  We may assume, however, that trial courts will exercise sound discretion under [the undue time consumption factor of] section 352 to preclude inefficient mini-trials of this nature."  (Falsetta, supra, 21 Cal.4th at p. 916.)  In other contexts, our high court has recognized that the trial court's discretion to exclude evidence under section 352 (based on undue time consumption and other factors) allows the trial court to "prevent criminal trials from degenerating into nitpicking wars of attrition" over collateral issues.  (People v. Wheeler (1992) 4 Cal.4th 284, 296; People v. Lightsey (2012) 54 Cal.4th 668, 714.)  The undue consumption of time factor is frequently applied to exclude evidence that has a relatively low probative value in the particular case.  (See, e.g., People v. Lightsey, supra, 54 Cal.4th at p. 714 [undue time consumption supported exclusion of impeachment evidence that did not "strongly demonstrate moral turpitude"]; People v. Jenkins (2000) 22 Cal.4th 900, 1014 [undue time consumption supported exclusion of evidence that had "little probative value"]; People v. Rodrigues (1994) 8 Cal.4th 1060, 1125 [undue time consumption supported exclusion of evidence that "had little, if any, significance to the vital issues in the case"].) 


The prior sex offense evidence involving defendant's cousins had an extremely high probative value.  Defendant denied that he molested his two stepdaughters and he presented the testimony of two experts and numerous character witnesses to support this denial.  Thus, the case involved a heavily-litigated credibility contest between Does 1 and 2 and defendant, and the jury had to decide whom to believe.  Evidence showing that defendant had previously molested young female relatives living in his home was highly relevant to support the credibility of the accusations made by Does 1 and 2.  Under these circumstances, when engaging in the section 352 balancing process, the trial court could reasonably conclude that the high probative value of the prior sex offense evidence outweighed any concerns over time consumption.


We are unpersuaded by defendant's postulation that "case law indicates that [section] 1108 evidence should be almost a negligible part of the trial."  Although reviewing courts have referred to the brevity of uncharged sex offense evidence when finding no abuse of discretion under section 352 (see, e.g., People v. Loy, supra, 52 Cal.4th at p. 62), there is no rule compelling a trial court to exclude the evidence if it will take up more than a negligible amount of time (see, e.g., People v. Frazier (2001) 89 Cal.App.4th 30, 42).  The section 352 weighing process requires a balancing of the various factors.  In some cases, as here, the extremely high probative value of the evidence can reasonably tip the scales in favor of admission notwithstanding the need to devote significant trial time to permit a full presentation (including defense credibility challenges) of the uncharged sex offense evidence.


The record as a whole shows that, to assist the jury with its evaluation of the Does' molestation claims, the parties called numerous witnesses to testify about a wide variety of issues, including testimony from the current and past alleged victims, defendant, relatives, friends, coworkers, law enforcement, and experts.  In addition to the evidence related to the Cousins' propensity evidence, the parties presented extensive testimony concerning such issues as the Does' conduct during and after the molestation, defendant's relationship with the Does and opportunity to molest them, the manner in which the Does disclosed the molestation, defendant's reputation and conduct in the community and among his relatives, and expert testimony on the investigative techniques used in the Does' case and sexual deviance testing of defendant.  The testimony related to the propensity evidence from the Cousins was a significant piece of the trial, but it was just part of the mix of evidence presented in an expansive trial.


The court did not abuse its discretion based on the undue time consumption factor.

2.  Inflammatory


Defendant argues the prior sex offense evidence should have been excluded on inflammatory grounds because the Cousins, who were in their 40's at the time of trial, presented testimony that was "stronger and more forceful" than the testimony presented by the Does, who were about two decades younger.  Defendant concedes the sex acts described by the Does and the Cousins were equally egregious, but asserts the manner in which the Does testified was "confusing, contradictory, [and] vague."  Comparing the Does' and Cousins' testimony as a whole and on a cold appellate record, we are unable to deduce that there was any marked distinction between the overall forcefulness of the respective testimonies.  In any event, to the extent the Does' testimony may have at times been less self-assured than the Cousins' testimony, the trial court could reasonably assess that the jury would understand that it had to independently determine the credibility of each complaining victim, and it could not uncritically use the testimony of the older Cousins to bolster the credibility of the younger Does.  The jury was instructed that when making its credibility determinations, it had to "judge the testimony of each witness by the same standards," and we presume the jury followed this instruction.  (Italics added; see People v. Gray (2005) 37 Cal.4th 168, 217.) 

3.  Remoteness


Defendant argues the decades-old prior sex offense evidence should have been excluded on remoteness grounds.
  There is no specific time limitation for uncharged sex offense evidence, and the passage of a substantial length of time between the uncharged and charged sex offense does not necessarily require exclusion of the evidence.  (People v. Frazier, supra, 89 Cal.App.4th at p. 41 [uncharged sex offenses were not too remote based on pattern of molesting young female relatives starting 20 years earlier]; People v. Robertson (2012) 208 Cal.App.4th 965, 992 ["[n]umerous cases have upheld admission . . . of prior sexual crimes that occurred decades before the current offenses"]; People v. Branch (2001) 91 Cal.App.4th 274, 284-285; People v. Soto, supra, 64 Cal.App.4th at pp. 991-992.)  The record shows that in 1975 defendant molested his eight-year-old female cousin who was living at his residence; in 1981 he molested his 13-year-old female cousin who was living at his residence; and in 1998 he started molesting his nine- and 12-year-old stepdaughters who were living with him.  The trial court could reasonably conclude this conduct shows a pattern of molesting his young female relatives who reside with him, and any remoteness concerns were outweighed by the extremely high probative value of this propensity evidence.


Defendant also argues the trial court was required to exclude the Cousins' claims of his sexual misconduct because the evidence placed an "impossible burden" on him to defend against their allegations.  He notes the evidence was not based on prior convictions, and asserts that because his cousins kept quiet about their allegations for several decades he had no idea he might someday have to defend against them and "there could not possibly be any direct or circumstantial evidence available to assist" him in defending against the charges.  Secrecy and delayed disclosure frequently accompany sexual misconduct within a family, and the trial court was not required to exclude the prior sex offense evidence based on factors that arise essentially from the nature and circumstances of the offense itself.  Although the Cousins' lengthy delayed disclosure obviated any physical evidence concerning the allegations, it did not interfere with defendant's ability to present the testimony of several relatives and close friends about their views and observations regarding defendant's character and conduct during the time period of the Cousins' molestation.  The trial court was not required to find the Cousins' allegations placed an undue defense burden on defendant. 

4.  Confusion


Defendant contends the prior sex offense evidence should have been excluded on confusion grounds because the evidence was not based on convictions and hence the jury had to decide if the uncharged offenses occurred, and there was a risk the jury would base a verdict on its desire to punish him for his prior misconduct.  In Falsetta, the court recognized the prejudicial impact of "the evidence is reduced if the uncharged offenses resulted in actual convictions and a prison term, ensuring that the jury would not be tempted to convict the defendant simply to punish him for the other offenses, and that the jury's attention would not be diverted by having to make a separate determination whether defendant committed the other offenses."  (Falsetta, supra, 21 Cal.4th at p. 917.)


Although Falsetta notes that uncharged sex offense evidence has less potential for prejudice when there has been a conviction, it does not require in all cases the exclusion of the evidence in the absence of a conviction.  Rather, this is just one factor for the trial court to consider under section 352.  Here, the jurors were instructed in a manner that essentially precluded them from convicting defendant of the charged offenses based on a desire to punish him for the uncharged offenses.  The jury was told that if it found defendant committed the uncharged offenses by a preponderance of the evidence, this was not sufficient by itself to prove beyond a reasonable doubt that he committed the charged crimes, but was merely one item to consider along with all the other evidence.  Absent a contrary showing in the record, the courts presume the jury understands and follows the instructions.  (See People v. Gray, supra, 37 Cal.4th at p. 231.)  Thus, the trial court was entitled to presume the jurors would understand that they only had the authority to convict defendant if the charged offenses were proven, regardless of their views about the allegations of his sexual misconduct several decades earlier.


Defendant also posits that actual confusion arose during the trial because the jury was not instructed at the commencement of trial that defendant was not charged with the sexual misconduct that would be described by his two cousins, and during cross-examination and closing argument the prosecutor intermingled the Does and Cousins as if they were all victims under the current charges.
 


The record on appeal does not include a transcript of jury voir dire or counsels' opening statements, thus we are unable to determine how the case was described to the jury before the presentation of the evidence.  However, other portions of the record show the jury was apprised that the Does, not the Cousins, were the charged victims.  The court read the information to the panel of prospective jurors, including the statements in the information identifying the victims as the Does.  The verdict forms provided to the jury before deliberations identified the victims as the Does.  The postevidence instructions state the charged crimes involve Does 1 and 2; the crimes described by Cousins 1 and 2 were not charged in the case; the offenses described by the Cousins (if proven to be true) could be used to infer defendant's disposition to commit sex offenses; and the Cousins' evidence was "only one factor to consider along with all the other evidence" concerning the charged offenses.  Likewise, in closing arguments the prosecutor told the jury the case was about the Does; there were no charges involving the Cousins; and the Cousins' testimony was offered to show defendant's propensity to commit sex offenses. 


Finally, the record does not support that the prosecutor's reference to the Cousins as victims along with the Does might have misled the jury to think the Cousins were included as victims in the current charges.  As set forth above, it was made clear to the jurors that the Does were the only victims under the charged crimes.


The record shows no confusion concerning the distinction between the charged and uncharged sex offense victims.

5.  Lack of Similarity

Defendant argues the uncharged sex offense evidence lacked probative value because the charged and uncharged misconduct did not reflect a pattern of similar behavior.  The contention is unavailing. 


Although the similarity between the charged and uncharged sex offenses is a relevant factor to consider when conducting the weighing process under section 352 (People v. Lewis, supra, 46 Cal.4th at p. 1285), there is no strict similarity requirement for admission of the evidence.  (See People v. Loy, supra, 52 Cal.4th at p. 63 [to be admissible, " '[i]t is enough the charged and uncharged offenses are sex offenses as defined in section 1108' "]; People v. Robertson, supra, 208 Cal.App.4th at p. 991.)  The charged and uncharged evidence reflected that defendant engaged in a pattern of molesting young female relatives who resided with him in his residence.  All of the victims were preteen or early teen girls, all of them lived with defendant, and all of them were related to defendant by blood or marriage.  The fact that the nature of the sexual touchings varied did not detract from the high relevancy of the evidence to show defendant's disposition to molest young female relatives in his home. 

6.  Other Contentions Concerning the Uncharged Sex Offense Evidence


To support his contention that the court abused its discretion under section 352, defendant also asserts the trial court unfairly excluded photographs which suggested that at the time of the alleged molestation incidents, Cousin 2 was associating with gang-related individuals.  Defendant maintains these photos were significant as they supported his claim he went to the park to in effect "rescue" his cousin from unsafe people, not to sexually victimize her.  He contends the court's ruling admitting the uncharged sex offense evidence but denying admission of the photographs was "incomprehensible and irreconcilable" and showed the court's lack of understanding of its section 352 balancing duty. 


When excluding the photographs under section 352, the court stated that defendant could testify about his view of the group with whom Cousin 2 was associating and why he went to the park, but the photographs should be excluded because of the "confusion factor" and they were "more prejudicial than probative."  The trial court's ruling excluding the photographs did not prevent defendant from presenting his theory of defense to the jury, but merely limited some possible pictorial support for the theory.  The fact the trial court excluded the photographs does not show it failed to properly balance the relevant interests when admitting the prior sex offense evidence.   


Defendant also contends the prosecutor improperly introduced evidence of his bad character that was unrelated to the prior sex offense evidence, but he has not provided any citations to the record to support this argument.  Thus, we need not consider this contention.
  (People v. Dougherty (1982) 138 Cal.App.3d 278, 282-283 [failure to cite record forfeits issue on appeal].)  Moreover, even if we reach the merits, defendant has not shown error.  He cites People v. Nguyen (2010) 184 Cal.App.4th 1096 and asserts the trial court erred because it failed to separate and exclude his nonsexual misconduct from his sexual misconduct.  Nguyen found error because the trial court admitted nonsexual misconduct, as well as sexual misconduct, under section 1108.  (People v. Nguyen, supra,  at pp. 1119-1120.)  Defendant has not cited to anything in the record showing the other bad character evidence was admitted under section 1108.
  He has not carried his burden to establish error in this regard.


Finally, defendant argues the trial court's oral statement in support of its ruling admitting the section 1108 evidence reflects that it abdicated its responsibility to conscientiously weigh and balance the admission of the evidence under section 352.  " '[A] court need not expressly weigh prejudice against probative value or even expressly state that it has done so, if the record as a whole shows the court was aware of and performed its balancing function under Evidence Code section 352.' "  (People v. Lewis, supra, 46 Cal.4th at p. 1285.)  The parties here submitted written pleadings and orally argued whether the section 1108 evidence should be admitted under section 352, and they delineated their views on various factors relevant to the section 352 balancing.  The court responded to the parties' arguments and set forth its assessment of the section 352 factors.  There is no doubt the court complied with its duty to perform the section 352 balancing function.


Defendant's challenge to the admission of the uncharged sex offense evidence fails.

II.  Contentions of Prosecutorial Misconduct During Closing Argument


Defendant asserts that during closing arguments, the prosecutor engaged in numerous instances of misconduct in which he attacked the integrity of defense counsel, interfered with defendant's right to due process, and rendered the trial fundamentally unfair. 


A prosecutor is given wide latitude to vigorously argue the case as long as the argument is "a fair comment on the evidence, which can include reasonable inferences or deductions to be drawn therefrom."  (People v. Harrison (2005) 35 Cal.4th 208, 244.)  However, the prosecutor should not misstate the evidence or the law, and should not attack the integrity of defense counsel or suggest defense counsel has fabricated a defense.  (People v. Hill (1998) 17 Cal.4th 800, 823, 829; People v. Cash (2002) 28 Cal.4th 703, 732.)  To preserve the issue for appellate review, a defendant must object to prosecutorial misconduct and request that the jury be admonished, unless these actions would be futile or ineffective in curing the harm.  (People v. Harrison, supra, 35 Cal.4th at pp. 243-244.)  When evaluating claims of improper argument to the jury, " 'the question is whether there is a reasonable likelihood that the jury construed or applied any of the complained-of remarks in an objectionable fashion.' "  (Id. at p. 244.)  Absent misconduct implicating federal constitutional error, we will not reverse unless it is reasonably probable the result would have been more favorable to the defendant without the misconduct.  (Ibid.; see People v. Cook (2006) 39 Cal.4th 566, 606, 608.)  

Defendant recognizes that his counsel failed to object to the prosecutor's closing arguments, but contends his challenges are not forfeited because an admonition from the court would not have cured the harm, or alternatively, he was provided ineffective assistance of counsel.  We shall address each of defendant's complaints in turn.  We need not address the issues of forfeiture or ineffective assistance because, even considering the misconduct claims on their merits, the record shows no prejudicial misconduct.

A.

Defendant asserts the prosecutor disparaged defense counsel by in effect telling the jury that when defense counsel was examining witnesses, she tried to mislead the jury to misinterpret the evidence or to believe that her questions were evidence.  
During closing arguments, the prosecutor stated to the jury that he had objected during defense counsel's examination of witnesses more times than in "all [his] other trials combined"; he did this to "protect the integrity of the evidence"; when the court sustains an objection jurors should ignore the question; and jurors should not "assume an insinuation made by an attorney's question is true."  The prosecutor then provided several examples of questions by defense counsel for which objections were sustained.
  The prosecutor stated it was the jury's job to determine witness credibility; it should not judge anything based on an insinuation an attorney may have made while asking questions; and this is why the jury is instructed on this matter because "[y]ou can't let some attorney come in here and through the nature of their questions determine how the evidence plays out."  The prosecutor elaborated: 

"So that's why I objected so much, because so many of the questions were asking you to do that, at least in my opinion.  And when the judge sustained the objections, I was right.  So I know [defense counsel] objected many times during the case.  The judge sustained some of those, he overruled others.  I just wanted to point out that when an attorney asks a question you simply can't assume what they're telling you is true based on what the question insinuates."  

The prosecutor's statements referred to the method of examination used by attorneys in general and frequently used the term "we" when referencing how attorneys asked questions.
  Although the prosecutor cited examples from defense counsel's questioning and in a couple of instances stated defense counsel wanted the jury to infer information from her insinuations (see fn. 9, ante), it is apparent the prosecutor was describing a typical attorney's examination strategy and was reminding the jury not to view any attorney's questioning as part of the evidence.  Indeed, the prosecutor acknowledged that defense counsel also objected when the prosecutor questioned witnesses, and the trial court sustained some of the objections.  Even assuming arguendo some of the prosecutor's comments could be construed as an attack on defense counsel's integrity, there is no reasonable probability they caused the jury to discredit the defense case based on defense counsel's conduct.

B.

Defendant further asserts the prosecutor improperly suggested that defense counsel lied in her opening statement when she claimed that a family real estate dispute existed based on a transaction between defendant's mother and the Cousins' mother. 

Referencing this purported dispute, the prosecutor argued to the jury:

"[D]efense counsel made no secret about the defense theory that [Cousin 1 and Cousin 2 are] lying to you.  Somehow, if I recall from [defense counsel's] opening statement, this was all over a property transaction between the defendant's mother and [Cousin 1 and Cousin 2's] mother.  [¶] You didn't really hear any evidence about that in this case.  Or at least the people who could tell you about it sure didn't come in and testify, because it doesn't exist.  It is made up."  

At another point in closing argument, the prosecutor characterized this theory as a "mythical property transaction" that was based on what "somebody else" told the witnesses, and the parties to the transaction never testified.  The prosecutor stated he understood defendant's mother was ill, but queried why the Cousins' mother was not called to testify by the defense.  

The record does not show prosecutorial misconduct from this argument.  A prosecutor may properly comment on a defendant's failure to call logical witnesses, and may highlight the discrepancies between counsel's opening statement and the evidence.  (People v. Brady (2010) 50 Cal.4th 547, 566; People v. Bemore (2000) 22 Cal.4th 809, 846.)  Although defense counsel questioned several witnesses about the alleged real estate dispute, neither of the mothers who were directly involved in the real estate transaction were called by the defense to testify.  Given the defense failure to call a logical witness, the prosecutor could permissibly urge the jury to infer the property dispute claim was fabricated.  (See, e.g., People v. Ford (1988) 45 Cal.3d 431, 448-449 [prosecutor could properly invite jury to infer that defendant failed to call available alibi witnesses because their testimony would not support his alibi].)

Further, during closing argument the prosecutor repeatedly asserted that defendant was not being truthful.  In this context, reasonable jurors would understand that it was defendant, not defense counsel, who the prosecutor was suggesting engaged in fabrication concerning the property dispute.  There is no reasonable likelihood the jurors interpreted the prosecutor's remarks to mean that defense counsel lied in her opening statement.

C.

Defendant also argues the prosecutor in effect told the jurors that they did not have to find him guilty beyond a reasonable doubt.  He cites statements made by the prosecutor in the following context:

"How do you explain away this mountain of evidence if you're the defendant?  . . . I'm certain when [defense counsel] gets an opportunity to speak with you she's going to tell you that they're not truthful and then she's also going to tell you, but you know what, you don't have to disbelieve them.  You can find reasonable doubt.  The defense will try to convince you in this case that this is a reasonable doubt case.  In other words, oh, you don't have to disbelieve them, you don't have to think they're liars.  You can just find that there's not enough evidence to prove it beyond a reasonable doubt.  That's the mantra of every criminal defense attorney in this state.  [¶]  This is not a reasonable doubt case, folks.  This is a, you believe him or you don't.  There's no middle ground here.  Let me give you an example of a reasonable doubt case. . . .  [¶] . . . [¶]  But here we have numerous witnesses, the four victims who told you what he did to them.  That's direct evidence.  It's not circumstantial. . . .  This is not a reasonable doubt case.  It's not based on circumstantial evidence.  It is based on the direct evidence of Jane Doe 1, Jane Doe 2, [Cousin 1], [Cousin 2], and all the surrounding witnesses who told you about these kinds of cases.  Either you believe them or you don't."  (Italics added.)  

Defendant contends this argument was tantamount to telling the jury "to disregard all reasonable doubt arguments made by defense counsel, because that is what all defense attorneys" argue.  He asserts the argument "in effect invalidated" the beyond a reasonable doubt standard.  


There is no reasonable likelihood the jury interpreted the comments as suggesting the jury should dispense with the reasonable doubt standard of proof.  A prosecutor may properly "anticipate[ ] the flaws likely to appear in counsel's closing argument based on evidence that was introduced."  (People v. Bemore, supra, 22 Cal.4th at p. 846.)  Reading the statements in context, the prosecutor was challenging an anticipated defense strategy that would urge the jury to find reasonable doubt even if it did not think the prosecution witnesses were necessarily lying.  To rebut this anticipated strategy, the prosecutor asserted the case involved a straightforward credibility contest between the victims and defendant; the jury should decide who it believed; and this was not a case based on circumstantial evidence that could have truthful witnesses on both sides but for which guilt might not be proven beyond a reasonable doubt.  The prosecutor did not suggest to the jury that guilt need not be proven beyond a reasonable doubt.

D.

Additionally, defendant argues the prosecutor improperly suggested that defense counsel was aware that defendant's ex-wife Teresa would give damaging testimony about defendant.  

The prosecutor noted to the jury that defendant called his former sister-in-law and a coworker's daughter to testify as character witnesses, but he did not present testimony from his ex-wife Teresa.  The prosecutor stated that although the parties did not need to call every witness who could present information about the case, defense counsel was a "very skilled, very aggressive criminal defense attorney.  If there's any stone to be unturned that will benefit her client, you better believe she'll find it and show you the bottom from every angle possible."  The prosecutor observed that numerous witnesses testified under subpoena even though they did not want to be there, and asked, "Why didn't we hear from Teresa?" 

Again, the prosecutor could properly urge the jury to draw adverse inferences based on the failure to call a logical witness.  Defendant called numerous witnesses to testify about his good character, and Teresa, as defendant's ex-wife, would have been a logical witness on the issue of defendant's character.  The prosecutor did not engage in misconduct by suggesting that Teresa was not called to testify by the defense because her testimony would have been adverse to defendant.  

E.


Finally, defendant argues the prosecutor made improper statements about the jury's deliberation process and verdict. 


In rebuttal, the prosecutor stated that defense counsel had in effect implored the jurors "to be stubborn," i.e., pointing out that defense counsel told them that if just one of them disagreed with everyone else, "square your shoulders and stand strong."  The prosecutor continued: 

"Because [defense counsel] wants one vote, the defendant wants one vote.  One vote, he wins.  11 to 1 for guilty, he's a winner.  She knows that, so does he.  So what I'm going to remind you of and the instructions tell you that the judge gave you, we want a unanimous decision, one way or the other.  [¶]  I suspect that or I suggest that the evidence here eliminates any reasonable doubt as to the defendant's guilt based on all the testimony that you heard in this case from the victims, Jane Doe 1 and Jane Doe 2 and [Cousin 1 and Cousin 2], and he's guilty.  But don't be drawn in.  11 to 1 is a win for the defendant.  Just know that.  Okay.  I'm not suggesting, telling anybody how to do your job as a juror.  But just know that they want one vote, I want 12." 

The trial court gave a specific instruction regarding deliberations, stating the jurors should try to agree on a verdict if they could; each juror must decide the case for him or herself but only after discussing the evidence with the other jurors; a juror should not hesitate to change his or her mind if the juror becomes convinced he or she is wrong; however, a juror should not change his or her mind just because other jurors disagree; and jurors should keep an open mind and openly exchange their ideas.  Further, the court told the jurors their verdict must be unanimous, informing them that to return a verdict all must agree, and if they were able to reach a unanimous decision on only one or only some of the charges, only those verdict forms should be filled in.  (See CALCRIM No. 3550.)  


To the extent the prosecutor was merely reminding the jurors that it was their duty to keep an open mind and to try to reach a unanimous verdict, there was no misconduct.  (See People v. Santiago (2009) 178 Cal.App.4th 1471, 1475-1476.)  To the extent the prosecutor may have suggested that jurors should succumb to pressure from other jurors rather than making an independent decision, or that the defense wanted jurors to ignore their duty to try to reach a unanimous verdict so there could be a deadlocked jury, this was improper.  However, even assuming arguendo there is a reasonable likelihood the jurors interpreted the comments in this latter fashion, there was no prejudice.  The prosecutor's statements on this point were brief; any implied disparagement of defense counsel and defendant was not egregious; and the prosecutor stated he was not telling the jurors how to do their job.  Further, we presume the jurors followed the court's instruction to each decide the case on their own after full discussion with the other jurors.  (See People v. Gray, supra, 37 Cal.4th at p. 217.)  There is no reasonable probability the prosecutor's statements on this matter affected the outcome. 

III.  Challenge to Trial Court's Denial of New Trial Motion

Defendant argues the judgment must be reversed because when denying his new trial motion, the court failed to explicitly address his argument that Cousin 2's testimony was based on confabulation (i.e., filing in memory gaps with false information that the person comes to believe is true
).  Also, he contends the court abused its discretion when it failed to order a new trial based on Cousin 2's confabulation. 

Background


Cousin 2 testified that in her youth (during the period of the molestations) she drank beer but she did not use illegal drugs.  When she was in her 20's she started using drugs, including heroin, PCP, and cocaine.  She testified she stopped using alcohol and drugs when she became a Christian, and her prior alcohol and drug usage did not have any effect on her being truthful at trial.  She acknowledged she was drunk when defendant assaulted her on the couch during the first rape incident, but stated this did not cause her "to hallucinate" about what defendant did.  When asked on cross-examination if alcohol and drugs affected her ability to recall, she responded yes, "[w]hen you're under the influence."  When asked if her memory was permanently affected by the drugs, Cousin 2 responded, "No.  God restores everything."  

In the new trial motion, defense counsel argued the credibility of Cousin 2's entire testimony was impeached by her testimony that God healed her memory impairment, and it was not possible to know which part of her testimony she actually remembered and which part was confabulated based on what "God told her to remember."  Defense counsel asserted her testimony about being raped by defendant was a key part of the prosecution's case; her testimony should be completely discarded; and the remaining evidence was unreliable.  Because of the high significance attributed by defense counsel to Cousin 2's loss of credibility, defense counsel requested that the court "state its findings on the record as to her credibility."  In opposition, the prosecutor argued defense counsel was relying on one or two answers by Cousin 2 to "change the whole trial," and the trial court should find the witnesses were credible to the extent their testimony supported the jury's verdict.  

After hearing argument, the trial court denied the motion, stating:  "I have read and considered all the briefs on both sides, and I have independently reviewed all the evidence and find that there is sufficient credible evidence to support all the verdicts which I find are consistent with and not contrary to the evidence and the law of this case." 

Analysis


When evaluating a request for a new trial based on the insufficiency of the evidence, the trial court independently weighs the evidence, in effect acting as a " '13th juror.' "  (People v. Lagunas (1994) 8 Cal.4th 1030, 1038, fn. 6.)  The trial court affords a presumption of correctness to the jury's verdict in the sense that it may not arbitrarily reject a verdict supported by substantial evidence.  (People v. Dickens (2005) 130 Cal.App.4th 1245, 1251.)  However, the court is not bound by the jury's determinations as to credibility or the weight or effect of the evidence, but rather makes its own determinations on these matters and then decides whether, in its opinion, there is sufficient credible evidence to support the verdict.  (Ibid.; People v. Davis (1995) 10 Cal.4th 463, 523-524.)

On appeal from a ruling on a new trial motion, we apply a strong presumption that the court properly exercised its discretion, and we do not disturb the court's ruling unless there is an unmistakable abuse of discretion.  (People v. Davis, supra, 10 Cal.4th at p. 524.)  We assume official duty is regularly performed, and absent a contrary showing in the record we presume the court complied with its duty to review the evidence and make its own determinations.  (People v. Quicke (1964) 61 Cal.2d 155, 160.)  The trial court has broad discretion in determining whether the evidence has sufficient probative value to sustain the verdict, and we draw all factual inferences in favor of the court's decision.  (People v. Dickens, supra, 130 Cal.App.4th at p. 1252.)  The court's ruling will be reversed "only in those instances when, as a matter of law, there is no substantial evidence" to support it.  (People v. McDaniel (1976) 16 Cal.3d 156, 178; People v. Dickens, supra, 130 Cal.App.4th at p. 1252.)  

Applying these principles, defendant's challenge to the denial of the new trial motion based on the court's failure to specifically respond to the confabulation argument is unavailing.  We note preliminarily that if defense counsel had pointed out to the trial court that it had not included an explicit finding on the credibility issue as counsel had requested, the court could have easily expanded on its oral statement of decision to include this finding.  (See People v. Peel (1993) 17 Cal.App.4th 594, 600 [failure to object to court's omission of findings forfeits issue on appeal].)

In any event, at the hearing on the new trial motion, the parties focused their arguments on the defense contention that Cousin 2 had no credibility because of her statement that God had restored her memory, and when making its ruling the court stated it had reviewed all the evidence.  By rejecting the new trial request, the trial court implicitly found the defense challenge to Cousin 2's credibility was not fatal to the evidentiary support for the jury's verdict.  The trial court's failure to specify this finding does not show that it did not properly review the evidence when making its ruling.  (People v. Quicke, supra, 61 Cal.2d at p. 160 [trial court's failure to state its agreement with the jury's finding on particular point was not sufficient to rebut presumption that court performed its duty]; People v. Lewis and Oliver (2006) 39 Cal.4th 970, 1062-1063 [even though court's ruling was "stated succinctly," record supports inference that court properly discharged its duty to conscientiously consider new trial motion].)


Further, defendant has not shown the trial court abused its discretion in denying his request for a new trial based on his challenge to Cousin 2's credibility.  It is the exclusive province of the jury, and then the trial court at a new trial motion, to decide a witness's credibility.  (People v. Young (2005) 34 Cal.4th 1149, 1181; see People v. Weatherford (1947) 78 Cal.App.2d 669, 687.)  A fact finder may "may believe and accept as true only part of a witness's testimony and disregard the rest."  (In re Daniel G. (2004) 120 Cal.App.4th 824, 830.)  A witness is incredible as a matter of law only if the matters testified to by the witness are physically impossible or inherently improbable.  (See People v. Young, supra, 34 Cal.4th at p. 1181; People v. Stangler (1941) 18 Cal.2d 688, 691-692.)


Cousin 2's testimony that defendant sexually assaulted her was not physically impossible or inherently improbable.  Although she testified that she used alcohol during the period of the molestation and inebriation affected her ability to recall, this did not show as a matter of law that all her recollections of molestation were false.  This was a matter for the fact finder to decide.  She testified she did not use drugs until her 20's, and there is no showing this drug usage necessarily obliterated her ability to accurately recall what previously occurred during her childhood.  Further, her testimony that God restored her memory did not compel a conclusion that all of her memories were fabricated.

The effect of Cousin 2's alcohol and drug usage on her memory, and her testimony that God restored her memory, were factors for the jury and the trial court to consider when evaluating her credibility.  They did not mandate a rejection of her entire testimony about the molestation.


The trial court did not err in denying the new trial motion.

DISPOSITION


The judgment is affirmed.

HALLER, J.

WE CONCUR:

HUFFMAN, Acting P. J.

AARON, J.

� 	The charges against Sosa were litigated in two trials; the jury deadlocked at the first trial, and the jury convicted him at the second trial. 


� 	While this appeal was pending and after briefing by both parties was completed, Sosa filed a motion for substitution of retained counsel and to strike the original briefing.  We denied the motion to strike the original briefing, but granted the substitution motion.  We stated in our order that new counsel may make "corrections, changes, deletions, or additions" to the original briefing.  In his supplemental opening brief, substitute counsel states that he is deleting the entire original briefing.  We construe this as a motion, and decline the request.  Accordingly, we address the arguments presented in both the supplemental briefing (admission of uncharged sex offense evidence) and original briefing (prosecutor's closing arguments and denial of new trial motion).  


� 	For each victim, defendant was charged with lewd act on a child under age 14, and, in a separate count, with continuous sexual abuse of a child under age 14.  The jury was instructed that these were alternative charges, and if it found defendant guilty of one of the charges, it should find him not guilty of the other charge.  The jury returned guilty verdicts on the continuous sexual abuse offense and not guilty verdicts on the lewd act offense. 


� 	The charged molestation involving the Does started in about 1998, which was 17 years after the molestation involving Cousin 2 in about 1981, and 23 years after the molestation involving Cousin 1 in about 1975.  


� 	For example, the prosecutor asked defendant, "Do you have any idea why these four women, Jane Doe One, Jane Doe Two, your two cousins . . . would come into a courtroom . . . and testify in front of a jury under oath and say that you molested them the way they did?"  In closing argument, the prosecutor stated:  "[H]ere we have numerous witnesses, the four victims who told you what he did to them.  That's direct evidence.  It's not circumstantial. . . .  It is based on the direct evidence of Jane Doe 1, Jane Doe 2, [Cousin 1], [Cousin 2] . . . ."; "[T]he evidence here eliminates any reasonable doubt as to the defendant's guilt based on all the testimony that you heard in this case from the victims, Jane Doe 1 and Jane Doe 2 and [Cousin 2] and [Cousin 1], and he's guilty." 


� 	With no record citation, defendant states in his opening brief that the prosecutor questioned witnesses "about such things as purported extramarital affairs, lawful alcohol consumption, consensual adult sex, purported shenanigans at a 40th birthday party at Harrah's casino and a plethora of other entirely irrelevant and highly prejudicial questions addressed to multiple witnesses related solely to [defendant's] character." 





� 	Generally, the prosecution may present bad character evidence to rebut good character evidence presented by the defense or to impeach a testifying defendant.  (See People v. Lopez (2005) 129 Cal.App.4th 1508, 1528; People v. Senior (1992) 3 Cal.App.4th 765, 778-779.)


� 	The claims of error based on the prosecutor's closing arguments and the denial of the new trial motion were raised only by defendant's original appellate counsel.  (See fn. 2, ante.) 


� 	The prosecutor cited the following examples.  (1) Defense counsel asked a defense witness (i.e., defendant) "[W]hat really happened?  What truthfully happened?  What actually happened?"  The prosecutor told the jury that he objected because the form of the question implied the defense witness was telling the truth, and defense counsel wanted the jury to assume from the question that a contrary prosecution witness was lying.  (2) Defense counsel asked a prosecution expert about his misconduct during another case, and the expert responded he did not know what counsel was talking about.  The prosecutor told the jury not to assume from the question that the expert did anything wrong, even though defense counsel "wants you to think that, that's just not true." 


� 	For example, the prosecutor stated:  "What we say during our questions, what we say during our opening statement and our closing arguments, what we say or we attempt to infer through the nature of our questions should not affect you.  And when somebody says the word 'objection,' and the Court sustains that, you are supposed to ignore it.  [¶] . . .  [Y]ou can't assume an insinuation made by an attorney's question is true. . . .  [¶] . . .  It is your job to judge the credibility of witnesses, not to judge anything in this case based on any [insinuation] an attorney may have made while we're asking questions. . . .  [¶] . . .  You can't let some attorney come in here and through the nature of their questions determine how the evidence plays out . . . ."  (Italics added.) 


� 	See People v. Alcala (1984) 36 Cal.3d 604, 620, footnote 6.
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