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STATE OF CALIFORNIA

DAVID J. DUEA, as Trustee, etc., D058333
Plaintiffs and Appellants,
v. (Super. Ct. No. 37-2008-00076417-

CU-JR-CTL)

COUNTY OF SAN DIEGO,

Defendant and Respondent.

APPEAL from a judgment of the Superior Court of San Diego County, Jeffrey B.

Barton, Judge. Affirmed.

Article XIITA of the California Constitution, adopted by voters in 1978 as
Proposition 13, limits the ad valorem tax on real property to one percent of the property's
"full cash value." (Art. XIIIA, § 1, subd. (a).) The term "full cash value" means the
"county assessor's valuation of real property as shown on the 1975—76 tax bill," or, as

relevant here, "thereafter, the appraised value of real property when purchased, newly




constructed, or a change in ownership has occurred after the 1975 assessment." (Id., § 2,
subd. (a), italics added.)
As also relevant here, on a change of ownership the property is reassessed at a new

base year value (e.g., revalued at current fair market value) as of the date of the transfer.

(Art. XIIIA, § 1, subd. (a); see also Rev. & Tax. Code,! § 110.1, subd. (a)(2) ["For
purposes of subdivision (a) of Section 2 of Article XIIIA . . ., 'full cash value' of real
property . . . means the fair market value as determined pursuant to Section 110 ... .: []
(2) [f]or property which . . . changes ownership after the 1975 lien date . . . ."].)

The California Constitution exempts certain transfers that otherwise would be a
change in ownership for tax assessment purposes. As applicable here, subdivision (d) of
section 2 of article XIIIA (hereinafter, section 2, subdivision (d)), added in 1982,
excludes from the term "change in ownership" real property acquired as a replacement for
comparable property following the exercise of "eminent domain proceedings" and real
property acquired by a "public entity."

Appellant David J. Duea, as trustee of the David J. Duea & Mary J. Duea
Revocable Trust No. 1 (Duea), appeals a real property tax assessment by the San Diego
County Assessment Appeals Board (Board). The Board rejected Duea's claim that no
change of ownership occurred after Duea, under "threat of condemnation," sold real

property located at 266 11th Avenue, San Diego, California (original property), to private

1 All statutory references are to the Revenue and Taxation Code.
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party JMIR-Downtown Acquisition, LLC, a Delaware Limited Liability Company
(AMIR-ACQ), and purchased new property located at 2146 Main Street, San Diego,
California (replacement property), that was assessed with a new "base year" value.

The trial court found that substantial evidence supported the Board's finding that
the original property was sold to a private party, that Duea did not exhaust his
administrative remedies on the issue of whether JMIR-ACQ acted as an agent for a
"public entity" within the meaning of section 2, subdivision (d), and that, in any event,
the evidence did not support an agency finding.

As we explain, we affirm the judgment.

FACTUAL AND PROCEDURAL BACKGROUND?2
Duea purchased the original property in 1988 and operated a business on that
property and an adjacent property owned by SDG&E. In November 1998, the voters of

the City of San Diego (City) approved a memorandum of understanding (MOU) between

2 Unless otherwise noted, the facts are taken from the Board's decision rejecting
Duea's claim there was no change of ownership for purposes of section 2, subdivision (d).
In connection with Duea's opening brief, Duea filed a motion to augment/correct the
record on appeal to include exhibits 1, 6, 7 and 8 and a request for judicial notice of
exhibits 2, 3,4, 5,9 and 10. Respondent County of San Diego (County) opposed the
motion to augment as it relates to pages 7 through 29 of exhibit 1, the entirety of exhibit 7
and the last two pages of exhibit 8 because those pages and exhibits were not presented to
the trial court. County did not oppose augmentation of the record to include the balance
of documents in exhibit 1 (e.g., the administrative record) or the entirety of exhibit 6
(e.g., the memorandum of understanding). County opposed the request for judicial notice
in its entirety because it contends none of these documents were part of the administrative
record and because the documents in any event are not the proper subject of judicial
notice. We address these contentions post.
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the City, San Diego Redevelopment Agency (Agency), Centre City Development
Corporation (CCDC) and the Padres, L.P., concerning a ballpark district, the construction
of a baseball park and a redevelopment project (together, ballpark project). The original
property owned by Duea was designated for acquisition and redevelopment as a boutique
hotel within the ballpark project.

Parcels of real property adjacent to the original property were acquired by one or
more public entities after formal condemnation actions were initiated. However,
acquisition of the original property by formal condemnation proceedings was either
stopped or delayed as a result of a series of third-party lawsuits filed against the ballpark
project. In June 2000, the adjacent parcel that Duea leased from SDG&E was sold to JMI
Realty, Inc. (JMI Realty), the master developer of the commercial redevelopment
associated with the ballpark project. As a condition of that sale, JMI Realty required
SDG&E to terminate the lease with Duea. CCDC reimbursed Duea for reasonable
moving expenses in connection with the relocation of his business inventory.

As found by the Board, "[i]n August 2000, JMI Realty, Inc., approached [Duea] to
purchase [the original property] in order to carry out the MOU. [§] On September 29,
2000, [Duea] sold the property to [JMIR-ACQ]. As part of the acquisition of the
[original] property, [Duea] received compensation and reimbursement or payment for the
business, the termination of the leaseback, and as a consequence the redevelopment of the

premises. The sale property of the [original] property was $1,100,000.00. On or about



October 3, 2000, a Grant Deed was recorded with the San Diego Recorder|[']s Office,
transferring title of the [original] property to [JMIR-ACQ)].

"On May 10, 2002, [Duea] purchased the property located at 2146 Main Street [in]
San Diego . . . as replacement property for the property sold to [JMIR-ACQ]. The
purchase price for the replacement property was $535,000.00.

"On November 22, 2002, [Duea] filed with the San Diego County Assessor a
Claim for Base Year Transfer—Acquisition by Public Entity, in order to transfer the tax
base of the original property to the replacement property. The combined reassessed
values of the original property for the 2000 tax year was $202,719.00.

"On December 23, 2002, the Assessor notified [Duea] in writing that [his]
application to transfer the base year value of the [original] property to the replacement
property had been denied because the replaced property was not acquired by a public
entity.

"On April 19, 2003, [Duea] filed an application for equalization with the [Board].
[Duea] claimed [he] was entitled to a base year transfer because [he] had been displaced
from the [original] property by eminent domain proceedings or their functional
equivalent.

"In June, 2003, the CCDC wrote to [Duea] and confirmed that the transfer of
ownership of the [original] property to [JMIR-ACQ] was for use in connection with the
Ballpark and Ancillary Projects, and that it would have condemned the property under its

power of eminent domain if [Duea] had failed to execute the sale."
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A. Proceedings before the Board

David Duea testified and his legal counsel argued at the hearing before the Board
that Duea was entitled to a transfer of base year value from the original to the
replacement property because he was "displaced from the [original] property by the
functional equivalent of eminent domain." (Italics added.) After receiving oral and
documentary evidence and considering the arguments of the parties and their legal
counsel, the Board in mid-December 2003 ruled as follows:

"1. The above-referenced appeal application challenges the denial of [Duea's]
Claim for Base Year Value Transfer-Acquisition By Public Entity by the [ Assessor].

"2. [Duea] transferred/sold the [original] property to a private party and not to a
public entity as required by the California Constitution, the Revenue and Taxation Code
and the Property Tax Rules in order to transfer the base year value from the [original]
property to a replacement property.

"3. [Duea's] transfer/sale of the [original] property to a private party, even if made
under the threat of eminent domain, is not one of the situations recognized by the
California Constitution, the Revenue and Taxation Code and the Property Tax Rules
allowing a transfer of the base year value of [the original] property to a replacement
property.

"4. The Assessor correctly followed Article XIIIA, Section 2(d) of the California
Constitution, Section 68 of the Revenue and Taxation Code, and Property Tax Rule

462.500 in denying [Duea's] Claim.



"5. [Duea] is not entitled to have his Claim for Base Year Value Transfer granted
as a result of the threat of the use of eminent domain by [CCDC]."

B. Trial Court Proceedings

Duea in 2008 filed an action in San Diego County Superior Court challenging the
Board's ruling and seeking a refund of property taxes for 2002 and 2003. According to
the trial court, Duea for the first time argued that when private party JMIR-ACQ acquired
the original property it did so as an agent for the City, CCDC and/or the Agency, such
that a sale of the original property to JMIR-ACQ was in fact a sale to a "public entity"
within the meaning of section 2, subdivision (d).

On Duea's motion, the trial court allowed the parties to waive trial and have the

case decided by a motion for judgment procedure. The court granted Duea's request for

judicial notice only with respect to the administrative record and the MOU,3 and
concluded that Duea did not meet his burden to show the original property "was acquired
by eminent domain [or] . . . by a public entity." The court reasoned as follows:
"[P]laintiff [Duea] has not pled an exhaustion of remedies, nor has he shown that
he has exhausted his remedies. . . . [P]laintiff never presented [his] legal theory that the
sale to [JMIR-ACQ)] is exempt under Revenue and Taxation Code section 68[] because

[JMIR-ACQ] is the agent for a public entity under threat of condemnation. Generally,

3 As noted ante, the administrative record Duea lodged in the trial court ostensibly
did not include pages 7 through 29 in exhibit 1, exhibit 7 and the last two pages of exhibit
8, all of which are included in Duea's motion to augment pending before this court.
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issues not presented at an administrative hearing cannot be raised on review. [Citations.]
More importantly, whether there is an agency relationship is a question of fact.
[Citation. ]

"Even if the court ignored that plaintiff had not exhausted his remedies, there is
substantial evidence to support the determination by the [Board] that plaintiff
'transferred/sold the [original] property to a private party and not to a public entity as
required by the California Constitution, the Revenue and Taxation Code and the Property
Tax Rules in order to transfer the base year value from the replaced property to a
replacement property.['] [Citation.] Plaintiff asserts that under the [MOU], the Padres[,]
LP, in conjunction with [CCDC] and the [Agency,] acquired plaintiff's land through its
agent, [JMIR-ACQ)], a limited liability company formed by JMI Realty . . ..

"Plaintiff attaches the complete MOU, which was not part of the administrative
record. This is improper, but even if the court reviews [the MOU it does] not assist
plaintiff. . .. [4]].... Significantly, plaintiff has shown no supplemental documents or
documents within the administrative record which establishes that JMIR[-ACQ] was an
agent for the City [of San Diego], the Agency or CDCC. There are no documents which
establish that these public entities had any control over JMIR[-ACQ]."

The trial court's order and judgment thereon also cited evidence from the
administrative record in which CCDC, just two weeks before Duea sold the original

property to JMIR-ACQ, described the transaction as a "private sale."



DISCUSSION

As noted ante, section 2, subdivision (d), as implemented by section 684 and rule
462.500 of the Property Tax Rules and Regulations, 18 California Administrative Code
(rule 462.500), exclude from the definition of "change in ownership" purchases of
comparable replacement property if the taxpayer is displaced by "eminent domain
proceedings, by acquisition by a public entity, or governmental action which has resulted
in a judgment of inverse condemnation."

The administrative record (even as augmented) clearly shows Duea relied solely
on the "eminent domain proceedings," and not the "public entity," exception when he
filed his claim with the Assessor for transfer of the base tax value from the original to the
replacement property and when he appealed the Assessor's denial to the Board. The
record also shows Duea at no time during the administrative proceedings alleged that
JMIR-ACQ was acting as an "agent" for a "public entity" when JMIR-ACQ acquired the
original property.

A. The Trial Court Properly Refused to Conduct a Trial De Novo on the Facts

4 Section 68 provides in relevant part: "For purposes of Section 2 of Article XIITA
of the Constitution, the term 'change in ownership' shall not include the acquisition of real
property as a replacement for comparable property if the person acquiring the real
property has been displaced from property in this state by eminent domain proceedings,
by acquisition by a public entity, or by governmental action which has resulted in a

judgment of inverse condemnation."
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On appeal, Duea does not challenge the Board's finding that JMIR-ACQ was in
fact a private party, a finding that in any event is amply supported by evidence in the
administrative record. (See Kaiser Center, Inc. v. County of Alameda (1987) 189
Cal.App.3d 978, 983.) Duea also does not challenge the legal conclusion of the Board,
which rejected Duea's argument that the threat of eminent domain is the functional
equivalent of "eminent domain proceedings" for purposes of section 2, subdivision (d).

Duea instead argues the trial court erred when it refused to conduct a trial de novo
on the facts pursuant to section 1605.5 and find JMIR-ACQ was an agent of the City,
CCDC and/or the Agency when he acquired the original property.

We reject Duea's argument that the trial court was required to conduct a trial de
novo on the facts pursuant to section 1605.5. Indeed, subdivision (a)(1) of section 1605.5
provides in part that the county board "shall hear applications for a reduction in an
assessment in cases in which the issue is whether or not property has been subject to a
change in ownership . . .." Subdivision (a)(3) of section 1605.5, on which Duea relies,
states that subdivision (a) "shall not be construed to alter, modify, or eliminate the right
of an applicant under existing law to have a trial de novo in superior court with regard to
the legal issue of whether or not that property has undergone a change in ownership . . . ."
(Italics added.) Section 1605.5 therefore does not, as Duea argues, entitle a party to a
trial de novo on the facts.

Moreover, our courts have addressed the scope of judicial review in cases such as

the instant one: " 'The duty of determining the value of the property and the fairness of
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the assessment is confided to the appropriate county board of equalization. Furthermore,
in discharging this duty, the board's determination upon the merits of the controversy is
conclusive; the taxpayer has no right to a trial de novo in the superior court to resolve
conflicting issues of fact as to the taxable value of his property. [Citations.] The
question presented to the superior court in such an action is whether there was evidence
of sufficient substantiality before the board to justify the finding . . . ." "The determination
of the board will not be rejected by the reviewing court if there is in the record substantial
evidence to support the board's determination.' [Citations.]

"From a long and continuous line of California decisions, it is manifest that in a
judicial review of the findings of a county board of equalization or a board of assessment
appeals, the superior court is not permitted to independently weigh the evidence, but is
required to apply the substantial evidence rule." (Hunt-Wesson Foods, Inc. v. County of
Alameda (1974) 41 Cal.App.3d 163, 169.) In applying that rule, the "trial court does not
weigh the evidence in the administrative record nor does it exercise its independent
judgment; rather it reviews the entire record to determine if there is substantial evidence
to support the findings of the administrative agency." (lbid.)

Thus, we conclude the trial court did not err when it applied the substantial
evidence standard of review to the findings of the Board and refused to conduct a trial de
novo on the facts.

B. Duea's Requests to Supplement the Administrative Record
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Duea argues the trial court erred when it granted Duea's request to supplement the
record only with respect to the MOU and the administrative record, and denied that
request with respect to all other documents. We are unable to review that decision for
abuse of discretion (see Willis v. State of California (1994) 22 Cal.App.4th 287, 291)
because Duea neither included that request nor the documents attached to it in the
appellate record. (See Mountain Lion Coalition v. Fish & Game Com. (1989) 214
Cal.App.3d 1043, 1051, fn. 9 ["[1]f the record is inadequate for meaningful review, the
appellant defaults and the decision of the trial court should be affirmed."].)

Duea also argues this court should grant his request to supplement the record on
appeal. We need not decide whether to grant or deny all or a portion of that request
because even if we independently consider the supplemental documents not considered
by the Board or the trial court, we still would conclude the Board properly denied Duea's
claim there was no change in ownership for purposes of section 2, subdivision (d).

To support his "public entity" argument, Duea primarily relies on exhibits 3, 4 and
5 in his motion to augment and argues these exhibits provide the legal authority on which
this court should find that IMIR-ACQ acquired the original property as an agent of a
public entity for purposes of section 2, subdivision (d). Briefly, exhibit 3 is a July 21,
2004 legal opinion by the chief counsel of the Board of Equalization (BOE) examining
the issue of conforming then-rule 462.500 to the federal and state income tax laws
governing tax relief for property subject to involuntary conversion under the threat of

eminent domain. Exhibit 4 is a January 14, 2005 memorandum from BOE to county
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assessors discussing changes to rule 462.500. Finally, exhibit 5 is a June 22, 2005
advisory opinion from BOE to Duea's legal counsel discussing new rule 462.500 and how
that new rule could apply to Duea.

As is clear from the record, exhibits 3, 4 and 5 address changes to rule 462.500
that became operative on December 18, 2004, and that apply only "to replacement
property acquired on or after this date." (Italics added.) To the extent these exhibits
discuss new rule 462.500, they clearly are not relevant to the issue at hand, where the
original property was acquired in 2000.

To the extent these exhibits discuss former rule 462.500, they are of limited utility
in this appeal because these exhibits at best are ambiguous regarding "the law" as it
existed before rule 462.500 was revised, including in 2002 when the Assessor denied

Duea's claim under section 2, subdivision (d), and in 2003 when the Board affirmed that

denial.d

5 Moreover, of the three exhibits the only one prepared by BOE is the January 14,
2005 memorandum to county assessors discussing the changes to rule 462.500 effective
December 2004 (e.g., exhibit 4). In contrast, exhibit 3 was authored by chief counsel of
BOE and discusses some of the proposed changes to former rule 462.500, including
changes recommended by Duea's counsel in this appeal; and exhibit 5 was authored by
tax counsel of BOE and expressly states that the views expressed in that letter are
"advisory in nature," "not binding on any person or public entity" and are "based on
present law" (e.g., new rule 462.500). (Italics added.)
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What's more, portions of these exhibits actually support the Board's 2003 decision

denying Duea relief under section 2, subdivision (d).6

Assuming arguendo the law as it existed before rule 462.500 was revised in
December 2004 provided Duea the relief he seeks in this appeal (e.g., the acquisition of
real property by a private party under threat of condemnation satisfies section 2,
subdivision (d) if the private party was found to be an agent of a public entity), we
decline on this record to make an agency finding.

Initially, we agree with the trial court that generally issues not presented at an
administrative hearing cannot be raised for the first time on review. (See Niles Freeman
Equipment v. Joseph (2008) 161 Cal.App.4th 765, 787; see also Alameida v. State
Personnel Bd. (2004) 120 Cal.App.4th 46, 52 [failure to raise defense of statute of
limitations at the administrative hearing waives the issue on review of the administrative
proceedings]; Hooks v. State Personnel Bd. (1990) 111 Cal.App.3d 572, 578 [in judicial
review of decision by state agency upholding termination of employee, employee's
failure to raise at the administrative hearing that employee's conviction was

unexpungeable after lapse of two-year period barred employee from raising it in court].)

6 By way of example only, in exhibit 3 the chief counsel of BOE compared the
federal and state income tax laws governing tax relief for property subject to involuntary
conversion under the threat of eminent domain with former rule 462.500 and found that
when a taxpayer is faced with the threat or imminence of eminent domain proceedings,
the Internal Revenue Code "affords income tax relief to a taxpayer who sells real
property to a third party unrelated to the public entity with the power of condemnation",
but "a sale to such a third party would not qualify for the transfer of the base year value
of the property sold under California law." (Italics added.)
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Here, the record shows that during the administrative proceedings Duea did not
raise agency or argue that IMIR-ACQ acted as an agent of one or more of the public
entities involved in the ballpark project when he acquired the original property. Clearly,
the Board, with its expertise and its ability to exercise quasi-judicial powers delegated to
it by the California Constitution (see Steinhart v. County of Los Angeles (2010) 47
Cal.4th 1298, 1307), was in a far superior position than the trial court and this court to
apply the then-applicable law on this issue and make all necessary factual determinations
from the evidence in the administrative record. (See Citizens for Open Government v.
City of Lodi (2006) 144 Cal.App.4th 865, 874 [the "primary purpose" of the exhaustion
of administrative remedies doctrine " 'is to afford administrative tribunals the opportunity
to decide in a final way matters within their area of expertise prior to judicial review.' "].)

Duea contends, albeit confusingly, that the exhaustion of administrative remedies
doctrine is inapplicable here because Duea allegedly was entitled under section 1605.5 to
a trial de novo on the facts and because the interpretation of section 2, subdivision (d)
involves a pure question of law.

However, as we noted ante a party is not entitled under section 1605.5 to a trial de
novo on the facts. In addition, agency is generally a question of fact that must be decided
by a trier of fact. (See Garlock Sealing Technologies, LLC v. NAK Sealing Technologies
Corp. (2007) 148 Cal.App.4th 937, 965.)

Given the uncertainty in the law as it existed before rule 462.500 was amended in

2004, and given the evidence in the record (including the supplemental documents)
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showing there are conflicting inferences on the issue of whether IMIR-ACQ was acting
as the agent of one or more public entities when it acquired the original property from

Duea in 2000, we conclude Duea was required to exhaust his administrative remedies on

this issue before seeking relief in court.” (See Citizens for Open Government v. City of
Lodi, supra, 144 Cal.App.4th at p. 874 [" 'The essence of the exhaustion doctrine is the

public agency's opportunity to receive and respond to articulated factual issues and legal

theories' " prior to judicial review], italics added.)8

7 For example, in an August 24, 2000 letter (e.g., exhibit 8) IMIR-ACQ informed
Duea that JMI Realty was the master developer of the commercial redevelopment
associated with the ballpark project and that IMIR-ACQ was "working with" JMI Realty
to "implement the overall development plan." While this letter may, on the one hand,
support the inference of an agency relationship between JMIR-ACQ and JMI Realty, on
the other hand it also supports the opposite inference, namely: there was no agency
relationship between the two entities, inasmuch as JIMIR-ACQ was merely "working
with" JMI Realty.

8 Given our decision, we conclude it is unnecessary to reach the issue of whether

Duea timely filed his claim for refund of taxes paid in 2002.
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DISPOSITION

The judgment for County is affirmed. County is entitled to its costs of appeal.

BENKE, Acting P. J.

WE CONCUR:

HALLER, J.

MCcINTYRE, J.
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