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APPEAL from a judgment of the Superior Court of San Diego County, Louis R. Hanoian, Judge.  Affirmed as modified with directions.


A jury convicted Mychal Reed of murder (Pen. Code,
 § 187, subd. (a); count 1), possessing a weapon while under a restraining order (§ 12021, subd. (g)(2); count 2), and misdemeanor vandalism (§ 594, subds. (a), (b)(2)(A); count 4).  It found true allegations that as to the murder count, Reed used a gun (§ 12022.53, subd. (d)) and had committed the murder by means of lying in wait (§ 190.2, subd. (a)(15)).  The court declared a mistrial as to the count 3 charge of making a criminal threat (§ 422) and dismissed that charge.  It sentenced Reed to life without the possibility of parole on count 1 plus a consecutive term of 25 years to life for the gun use.  In addition to victim restitution, the court imposed a $10,000 restitution fine under section 1202.4, subdivision (b) and also imposed, but suspended, a $10,000 restitution fine under section 1202.45.   


Reed contends the trial court prejudicially erred, and violated his Fifth Amendment right to due process and Sixth Amendment right of confrontation, by admitting into evidence the victim's statements made to a police officer investigating her 911 call.  He further contends his counsel provided constitutionally ineffective assistance by failing to object or seek a limiting instruction when the prosecutor cross-examined him about earlier 911 calls the victim had made to police.  Reed maintains the cumulative effect of these errors deprived him of a fair trial.  Reed finally contends, and the People concede, the trial court improperly imposed the restitution fine under section 1202.45.  We agree it was improper to impose the parole revocation fine under section 1202.45 because Reed's sentence did not include a period of parole, and that the fine must be stricken.  Otherwise, we affirm the judgment.

FACTUAL BACKGROUND


On December 24, 2007, Reed killed his estranged wife Rosa by shooting her multiple times after she had parked her car in the parking lot of her boyfriend's apartment complex.  Two witnesses saw Reed walk up to her car, fire into it, and walk or run away; others in the area heard the gunshots and then saw Reed run across the street with a handgun in his hand.  


On the day of Rosa's murder, Reed had sent Rosa text messages reading, " 'You dog me.  We even for all the hurt I caused you.  God's going to punish you for hurting me so bad.' "  That day, Reed borrowed a fully-loaded nine-millimeter semiautomatic handgun from a friend who lived in his apartment complex, John Bradley, sometime between noon and 1:00 p.m.  According to Bradley, Reed appeared normal and not angry or upset, and told him Reed's own gun had been taken when he was arrested for supposedly vandalizing a vehicle.  Reed also told Bradley that if anything happened, he should say Reed stole the gun.  Following Rosa's murder, Police found a note inside Reed's car in his handwriting that read:  " 'Rosa hurt me more than I have ever been hurt in my life.  She had to pay.  She laughed at me like I'm a joke.  The bitch deserves to die.  I hope she felt my pain time a 100 [sic].  Fuck this world.  (Laugh now).' "  


Reed testified at trial.  He admitted he had gone to Rosa's work on November 13, 2007, questioned her, and learned she was seeing another man, which caused him to be very hurt.  Though he denied breaking Rosa's windshield on that day, Reed conceded he had told his mother he had done so.  He admitted borrowing the gun and shooting Rosa on December 24, 2007, though he claimed he did not remember pulling the gun out and firing it.  According to Reed, he became angry that day after discovering Rosa had lied to him about her whereabouts, and decided to "check her" and make her stop hurting him.  After borrowing the gun, he went home, changed into black clothing, called a friend to cancel plans for that day, and drove to the Laundromat across from Rosa's boyfriend's apartment to wait for Rosa to arrive.  He parked in such a way because he did not want Rosa to see his car.  Reed testified he was "extremely" enraged and wanted to hurt Rosa after learning she had lied to him and had been dating someone else for a year.   

DISCUSSION

I.  Admission of Victim's Statements to Officer Thomas Winslow

A.  Background

Before trial, the People moved in limine to admit into evidence statements Rosa made to a 911 operator and also to El Cajon Police Officer Thomas Winslow, who had responded to Rosa's 911 call at about 5:45 p.m. on November 13, 2007.  The trial court ruled Rosa's statements to Officer Winslow were admissible in evidence as demonstrating the element of sustained fear to prove a criminal threat (§ 422).  Though the court found Rosa's statements were testimonial under Crawford v. Washington (2004) 541 U.S. 36 (Crawford), it further found Rosa was unavailable for cross-examination due to the defendant's actions.  The court took under submission the admissibility of Rosa's statements to the 911 operator.  


At trial, Officer Winslow testified that on November 13, 2007, he responded to a domestic violence call and met with Rosa in a parking lot.  Rosa pointed out her vehicle to the officer, who observed it had a broken windshield.  He also saw a large chunk of asphalt immediately adjacent to the car.  Rosa told him that on that morning she went to work and was confronted there by Reed, who asked her whether she was involved in another relationship.  Initially, she denied it out of fear of him, but eventually told him she was seeing another man.  He responded by saying Rosa was hurting him, and that he was going to kill her.  Rosa told the officer that she arrived home at about 4:20 p.m., was inside for about two and a half hours, and when she left to fill her car with gasoline, she noticed Reed standing next to her car, apparently holding onto something in his hands.  She quickly turned around to get her sons, who escorted her back to her car.  She saw that her car's windshield was smashed and a piece of broken asphalt was on the ground.  


Officer Winslow testified that he asked Rosa why she continued to speak with Reed if she was afraid of him, and she explained that Reed had told her previously that a restraining order was just a piece of paper, that the police could not be with her "24/7," and that he would just kill her.  Rosa told the officer that she felt if she did not speak with him, he might get upset and try to hurt her.  Rosa explained that when Reed threatened to kill her that morning, she was afraid because Reed was a violent person and they had a prior history of domestic violence.  She also told Officer Winslow she was afraid because Reed had a gun.  Rosa showed the officer text messages from Reed threatening her with death.  Officer Winslow testified that later that evening he contacted Reed, who was wearing clothing matching Rosa's description.  


Without objection from Reed's counsel, the trial court took judicial notice of a certified restraining order Rosa had obtained against Reed several days after her windshield was broken.  The court also judicially noticed Rosa's request for a restraining order and Reed's answer, with a limiting instruction that Rosa's request was admitted only to show Rosa's state of mind at the time the document was filed. 

B.  Reed Cannot Establish Prejudice

Reed contends the trial court prejudicially erred by admitting Rosa's statements to Officer Winslow because her statements were testimonial under Crawford, supra, 541 U.S. 36 and the equitable doctrine of forfeiture by wrongdoing
 does not apply because there is no evidence he killed her for the purpose of making her unavailable as a witness at trial.  (Giles v. California, supra, 554 U.S. at pp. 360-361; see People v. Banos (2009) 178 Cal.App.4th 483, 485.)  He maintains the error was not harmless beyond a reasonable doubt because Rosa's testimony was assertedly "crucial" to the prosecution's theory of continuing harassment and intimidation, as well as his mental state and intent for purposes of first degree murder and the special circumstance allegation.  In reply, Reed argues for the first time that the testimony provided the "vast majority" of the evidence on which the jury convicted him on the vandalism charge of count 4.  

We focus directly on the issue of prejudice.  Even if we were to assume Crawford error in the trial court's rulings concerning Rosa's statements, we would conclude the error was harmless beyond a reasonable doubt, and thus did not cause prejudice under Chapman v. California (1967) 386 U.S. 18.


Reed admitted killing Rosa.  And, aside from Rosa's statements to Officer Winslow, there was other evidence that she feared him and that Reed had acknowledged breaking her car windshield.  Indeed, there is overwhelming evidence of Reed's guilt on the first degree murder charge and special circumstance via his own testimony concerning his actions on the day of Rosa's murder and that of witnesses who saw him shoot Rosa in her car.  Reed admitted borrowing the gun, changing clothes, rearranging his plans, and parking in such a way to conceal himself from Rosa, all conduct from which the jury could find premeditation and deliberation.  (See People v. Koontz (2002) 27 Cal.4th 1041, 1081-1082.)  Reed had the presence of mind to give Bradley an alibi for the use of Bradley's weapon.  He shot eight times into the driver's side of Rosa's car, a manner of killing indicative of a deliberate intent to kill.  (Id. at p. 1082.)  Thus, assuming without deciding the trial court erred in admitting Rosa's statements, there was no prejudice.  (People v. Banos, supra, 178 Cal.App.4th at p. 504.)

III.  Claim of Ineffective Assistance of Counsel/Cumulative Error

For the same reason, we reject Reed's contentions that his counsel provided ineffective assistance of counsel by failing to object to the admission of evidence concerning two 911 calls Rosa had made in 2006 prior to her death, and that the errors cumulatively are prejudicial.  To establish such a claim, Reed must prove (1) counsel's representation was deficient in that it fell below an objective standard of reasonableness under prevailing professional norms, and (2) the deficient representation prejudiced him, i.e., there is a reasonable probability that, but for counsel's failings, he would have received a more favorable result.  (Strickland v. Washington (1984) 466 U.S. 668, 694; People v. Ledesma (1987) 43 Cal.3d 171, 216-218.)  Reed has the burden of establishing that his counsel was ineffective.  (Strickland, at p. 687; In re Andrews (2002) 28 Cal.4th 1234, 1253.)


Given the abundant evidence of Reed's guilt, we need not determine whether his counsel's representation fell below an objective standard of reasonableness because we conclude he cannot establish prejudice.  (People v. Boyette (2002) 29 Cal.4th 381, 430-431.)  And we conclude there is no reasonable probability that exclusion of evidence of the 911 calls would have made any difference in the jury's verdict.

IV.  Section 1202.45 Parole Revocation Fine

Section 1202.45 requires assessment of a parole revocation restitution fine "[i]n every case where a person is convicted of a crime and whose sentence includes a period of parole."  Because Reed was sentenced to life without the possibility of parole plus 25 years to life, and not to any determinate terms, the section 1202.45 parole revocation fine, even though suspended, is unauthorized.  (People v. Battle (2011) 198 Cal.App.4th 50, 63; People v. Carr (2010) 190 Cal.App.4th 475, 482, fn. 6; see People v. Brasure (2008) 42 Cal.4th 1037, 1075.)  We accordingly modify the judgment to strike the fine.

DISPOSITION


The judgment is modified by striking the Penal Code section 1202.45 parole revocation fine.  The trial court is directed to amend the abstract of judgment to reflect this modification and to forward a certified copy of the amended abstract of judgment to the Department of Corrections and Rehabilitation.  In all other respects, the judgment is affirmed.

O'ROURKE, J.

WE CONCUR:


HUFFMAN, Acting P. J.


HALLER, J.

�	All statutory references are to the Penal Code unless otherwise indicated.





�	In Giles v. California (2008) 554 U.S. 353, the United States Supreme Court held that at common law, "unconfronted testimony would not be admitted without a showing that the defendant intended to prevent a witness from testifying.  In cases where the evidence suggested that the defendant had caused a person to be absent, but had not done so to prevent the person from testifying—as in the typical murder case involving accusatorial statements by the victim—the testimony was excluded unless it was confronted or fell within the dying-declaration exception."  (Giles, at pp. 360-362; see People v. Concepcion (2008) 45 Cal.4th 77, 82, fn. 7.)  The court stated, "The common-law forfeiture rule was aimed at removing the otherwise powerful incentive for defendants to intimidate, bribe, and kill the witnesses against them—in other words, it is grounded in 'the ability of courts to protect the integrity of their proceedings.' "  (Giles, at p. 374.)�
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