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PROCEEDINGS in mandate after referral to a Welfare and Institutions Code section 366.26 hearing.  David B. Oberholtzer, Judge.  Petition denied.  Request for stay denied.


Hope H. contends that the juvenile court erred when it set a hearing to select and implement a permanency plan under Welfare and Institutions Code,
 section 366.26, for her daughter, T.G.  She contends that the evidence is insufficient to support the juvenile court's finding that it would be detrimental to T.G. to be returned to Hope's custody.  We deny the petition.

FACTUAL AND PROCEDURAL BACKGROUND


Hope H. and E.G.
 are the unmarried parents of T.G., born May 2007.  E.G. had physical custody of T.G.  In May 2010, Hope and E.G. were arrested by the Drug Enforcement Administration and charged with possession of controlled substance paraphernalia and felony child endangerment.  Hope was also arrested on a 2009 warrant for possession of methamphetamine.  Hope admitted that she had recently used methamphetamine and marijuana, and that she had used methamphetamine since approximately 2002. 

In June 2010 the court declared two-year-old T.G. a dependent of the juvenile court and removed her from parental custody. (§ 300, subd. (b).)  Hope's family reunification case plan required that she complete substance abuse treatment, including Drug Dependency Court (DDC), and a parenting education program.  The San Diego County Health and Human Services Agency (Agency) placed T.G. in the care of her paternal grandparents.  

Hope entered a substance abuse treatment program in June.  She was discharged from that program in September after she returned from a weekend pass under the influence of alcohol.  The Agency referred her to a substance abuse specialist.  Hope did not contact the specialist.  

Hope tested positive for methamphetamine on December 9.  At a hearing on December 30, the court ordered Hope to obtain information about attending a detoxification program and provide that information to the substance abuse specialist and the social worker.  Hope did not complete her assessment with the substance abuse specialist.  She tested positive for amphetamine, methamphetamine and marijuana on December 30.  

On January 11, 2011, Hope was arrested on an outstanding warrant for a drug-related criminal charge.  She was released from jail on January 24 and used methamphetamine that evening.  Hope was arrested and jailed again until February 5.  On February 8, Hope reentered an inpatient substance abuse treatment program and resumed participating in DDC.  As of March 22, she had 24 days clean and sober. 

In June, Hope completed an inpatient substance abuse treatment program.  The social worker reported that Hope was making progress and authorized unsupervised visitation, including overnight visits, with T.G.  The social worker observed that Hope and T.G. appeared to have a "very close and special bond."  

Hope had 160 days of sobriety as of August 18.  On August 19, Hope tested positive for methamphetamine and was discharged from her treatment program.  On September 20, the DDC ordered Hope to meet with the substance abuse specialist and reenroll in treatment.  In late September, Hope enrolled in an outpatient substance abuse treatment program and started attending NA meetings.  She admitted that she had used methamphetamine twice during the period that she was not in treatment. 

Hope told the social worker that she was in a relationship and that her boyfriend had met T.G.  Hope said that her boyfriend had a substance abuse history and an unspecified criminal history.  The social worker asked Hope not to allow her boyfriend to have any contact with T.G. until the Agency completed a background check on him. 

On Halloween, the social worker went to visit T.G. at her paternal grandparents' home.  The grandparents told the social worker that Hope and her boyfriend had arrived in a truck to pick up T.G. and that they had left before the grandparents could retrieve T.G.'s car seat.  When Hope and T.G. returned to the grandparents' home later that evening, the social worker interviewed T.G.  T.G. said that she slept on the floor because Hope slept with her boyfriend in the bed.  Sometimes they all slept together in the bed.  

In December 2011, Hope withdrew her authorization for the social worker to receive information about her substance abuse treatment.  In January 2012, the social worker learned that Hope was pregnant and that she was not in treatment.  

The contested 18-month review hearing was held on January 30, 2012.  The court admitted the Agency's reports in evidence and heard the testimony of the social worker and Hope. 

The social worker testified that Hope had recently telephoned her and left a message that she wanted to enter a substance abuse treatment program.  When Hope met with the substance abuse treatment specialist, she acknowledged that she had not been clean "the entire time."  The substance abuse treatment specialist recommended that Hope enter an inpatient substance abuse treatment program.  Hope said that she would think about it.  

The social worker testified that she had continued to allow T.G. to have overnight visits with Hope on condition that the visits occur in the home of T.G.'s maternal great-grandmother.  Now that Hope was not in treatment, the social worker believed that visitation should be supervised.  The social worker had not required that visitation be supervised after Hope tested positive for methamphetamine in August because Hope was in treatment and acknowledged that she had made a mistake.  

Hope testified that T.G. was in her care on Tuesdays and Thursdays, and every other weekend.  This schedule had been in effect since June 2011.  Hope testified that the last time that she had used methamphetamine was in October 2011.  At that time, she did not know that she was pregnant.  Hope said that she was regularly attending NA meetings, that she had a sponsor, and that she was currently working on step two of a 12-step program.  

Hope acknowledged that the substance abuse treatment specialist had recently recommended that she enter an inpatient treatment program.  Hope explained that she did not want to attend an inpatient program because she was finally getting her life together.  She had a place to live and a job and she was feeling good.  

The juvenile court found that Hope's treatment of her addiction had been sporadic, and that she was not able to focus on completing services and maintaining her sobriety.  The court found that it would be detrimental to T.G. to be returned to Hope's care, terminated reunification services and set a section 366.26 hearing.  The court ordered the Agency to stop overnight visits pending review of the boyfriend's circumstances, but did not impose supervision requirements on daytime visits.  


Hope petitions for review of the court's orders and requests a stay of the section 366.26 hearing.  (§ 366.26, subd. (l); Cal. Rules of Court, rule 8.452.)  She asks this court to vacate the order setting a section 366.26 hearing and to order the juvenile court to return T.G. to Hope's care under a plan of family maintenance services.  This court issued an order to show cause and the Agency responded.  The parties have waived oral argument.  

DISCUSSION

A

Legal Principles and Standard of Review


At the 18-month status review hearing, the court must return the child to the physical custody of his or her parent unless the agency proves, by a preponderance of the evidence, that return to the parent would create a substantial risk of detriment to the safety, protection, or physical or emotional well-being of the child (detriment finding).  (§ 366.22, subd. (a); see In re Marilyn H. (1993) 5 Cal.4th 295, 308; In re Jasmon O. (1994) 8 Cal.4th 398, 420.)  The failure of the parent to participate regularly and make substantive progress in court-ordered treatment programs is prima facie evidence that return would be detrimental to the child.  (§ 366.22, subd. (a).) 


The reviewing court must affirm an order setting a section 366.26 hearing if it is supported by substantial evidence.  (James B. v. Superior Court (1995) 35 Cal.App.4th 1014, 1020.)  "When a trial court's factual determination is attacked on the ground that there is no substantial evidence to sustain it, the power of an appellate court begins and ends with the determination as to whether, on the entire record, there is substantial evidence, contradicted or uncontradicted, which will support the determination."  (Bowers v. Bernards (1984) 150 Cal.App.3d 870, 873-874; Elijah R. v. Superior Court (1998) 66 Cal.App.4th 965, 969.)

B

There Is Substantial Evidence to Support the Juvenile Court's Detriment Finding


Hope contends that the juvenile court erred when it found that returning T.G. to her custody would create a substantial risk of detriment to T.G.  She argues that her sporadic participation in substance abuse treatment, withdrawal of the release of information to allow the social worker to access information about her progress in aftercare treatment, allowing her boyfriend to have contact with T.G. without the Agency's approval, and transporting T.G. on one occasion without a car seat do not constitute substantial evidence to support the detriment finding.  Hope points out that the Agency continued to allow her to have unsupervised and overnight visits with T.G. during the seven months preceding the 18-month status review hearing, and that the juvenile court continued unsupervised visits even after terminating her reunification services and setting a section 366.26 hearing.


Hope relies on Jennifer A. v. Superior Court (2004) 117 Cal.App.4th 1322 (Jennifer A.), in which the reviewing court concluded that there was not substantial evidence in the record to support the detriment finding and granted the mother's petition to vacate the section 366.26 hearing.  Jennifer A. does not assist Hope because Hope's circumstances are not similar to those of the mother in that case.  In Jennifer A., the children, ages three years and seven years, were removed from the mother's custody because she had left them unattended while she worked.  (Id. at p. 1326.)  By the time of the 18-month review hearing, the mother had completed a parenting education course and completed individual counseling.  She had daily, unsupervised visitation with the children.  (Id. at p. 1341.)  After the mother tested positive for alcohol, she was required to complete a substance abuse treatment program, including substance abuse testing.  She completed 84 drug-free tests, but tested positive for marijuana on one occasion.  (Id. at pp. 1342-1343.)  The reviewing court noted that the mother's performance was substantially in compliance with the case plan, and that she had resolved the problem that led to the children's removal from her care.  (Id. at pp. 1327, 1343.)  

In contrast to the mother in Jennifer A., the record shows that Hope had been using methamphetamine since she was a teenager, relapsed on methamphetamine in December 2010 and January, August and October 2011, and did not cooperate with the recommended level of treatment.  In January 2012 Hope refused to allow the social worker to monitor her progress in an aftercare program.  The social worker later learned that Hope had not been attending a treatment program.  Hope's attendance in court-ordered therapy was sporadic.  Unlike the record in Jennifer A., this record does not support the conclusion that Hope was in substantial compliance with her court-ordered case plan.

In determining detriment to the child, the juvenile court is required to consider whether the parent participated regularly in any court-ordered treatment plan, the efforts or progress of the parent, and the extent to which the parent cooperated with, and benefitted from, the services that were offered or provided.  (§ 366.22, subd. (a); Jennifer A., supra, 117 Cal.App.4th at p. 1341.)  A parent's lack of regular participation, progress and cooperation in his or her court-ordered treatment plan constitutes prima facie evidence that return of the child to the parent's custody would be detrimental to the child.  (§ 366.22, subd. (a).)  

Hope's lack of regular participation, cooperation and progress in services designed to help her to overcome the problems that led to T.G.'s dependency proceedings established a prima facie case that returning T.G. to her care would be detrimental to T.G.  In view of Hope's history of chronic substance abuse, failed treatment attempts and refusal to release her treatment records, the juvenile court could reasonably reject Hope's testimony that she was ready to safely care for T.G. because she was attending NA meetings, had a sponsor and was on step two of a 12-step program.  The record also shows that Hope exercised poor judgment with respect to T.G.'s safety when she transported T.G. in a vehicle without a car seat.  Hope also allowed T.G. to stay overnight and sleep in the same bed with her and her boyfriend, who had a criminal history and a record of substance abuse, before the Agency had conducted criminal and child welfare records check on him.  This, too, presented an unnecessary risk to T.G.'s safety and reflects poorly on Hope's judgment and ability to protect her daughter. 

Hope notes that even after all of this information was brought to the juvenile court's attention, the court found that it was safe to continue unsupervised visits.  Hope argues that this fact is inconsistent with the court's detriment finding and demonstrates that it would not have been detrimental to return T.G. to her mother under a plan of family maintenance services.  

If reunification services are terminated, the court is required to continue to permit the parent to visit the child unless it finds that visitation will be detrimental to the child.  (§ 366.22, subd. (a), para. 3.)  Here, the court ordered that unsupervised overnight visits cease, implicitly finding that these visits presented a risk to T.G.'s safety and well-being, but permitted unsupervised day visits to continue.  The record shows that T.G. enjoyed her visits with Hope.  The order allowing unsupervised day visits comports with the court's exercise of discretion with respect to visitation.  (See, § 362.1, subd. (a)(1)(A) [visitation between parent and child shall be as frequent as possible, consistent with the well-being of the child].) 

To the extent that the order supports Hope's argument that she was able to safely care for T.G., the significance of this order on review is limited, in view of the substantial evidence in the record supporting the court's detriment finding.  (Bowers v. Bernards, supra, 150 Cal.App.3d at pp. 873-874 [the reviewing court determines whether there is substantial evidence, contradicted or uncontradicted, to support the trial court's findings and orders].)  There is ample evidence in the record to support the findings that Hope did not overcome the problems that led to T.G.'s placement in foster care, and that returning T.G. to Hope's physical custody would create a substantial risk of detriment to T.G.'s safety, protection, or physical or emotional well-being.  (§ 366.22, subd. (a); see, § 300.2 [a home environment free from the negative effects of substance abuse is a necessary condition for the safety, protection and physical and emotional well-being of the child].)  

DISPOSITION


The petition is denied.  The request for stay is denied.

AARON, J.

WE CONCUR:

McDONALD, Acting P. J.

IRION, J.

� 	Statutory references are to the Welfare and Institutions Code unless otherwise specified.


� 	E.G. did not file a notice of intent to file a writ petition.  He is mentioned only when relevant to the issues that Hope raises in her writ petition. 
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