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Poway Unified School District (PUSD or district) filed a petition seeking a
workplace violence restraining order against Christopher Garnier, whose children attend

an elementary school operated by PUSD. The petition was filed after Garnier made




threatening comments directed at the school's principal, Mary Jo Thomas, who had
recalled Garnier's election to the school site council. Prior to the hearing on PUSD's
petition, Garnier filed a special motion to strike under the anti-SLAPP (strategic lawsuit
against public participation) law. The trial court denied the motion to strike and issued a
workplace violence restraining order against Garnier, prohibiting him from coming
within 100 feet of Thomas for three years.

On appeal, Garnier contends the trial court erred in denying his anti-SLAPP
motion and in issuing the workplace violence restraining order. We conclude that
Garnier has not shown reversible error and affirm the orders.

BACKGROUND

Garnier is African-American and the father of three young children. At the time
of the incidents involved in this case he was a full time stay-at-home parent. Garnier's
two oldest children attend PUSD's Painted Rock Elementary School (Painted Rock).
Garnier himself attended PUSD schools from grade school through his graduation from
Rancho Bernardo High School. Garnier also worked for PUSD at Del Norte High School
(Del Norte) as a student teacher while pursuing a teaching credential, and, thereafter, as
an impact teacher for struggling students and as an assistant football coach. Garnier
holds a bachelor's degree from the University of Hawaii at Manoa and served as a
helicopter pilot in the United States Marine Corps prior to his work at Del Norte.

A. Garnier's History with PUSD and Painted Rock

In June 2013, while employed at Del Norte, Garnier was involved in an altercation

with PUSD's director of student discipline, Paul Gentle. Garnier appeared at an
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expulsion hearing to testify on behalf of one his students, who is also African-American.
Gentle testified that before Garnier was called to testify, Garnier became disruptive and
argumentative, and made intimidating comments to Gentle—specifically, telling Gentle
he had served his country as a marine for 10 years and had "12 certified kills." As a
result of Garnier's behavior, Gentle prevented Garnier from testifying at the discipline
proceeding.

Garnier refuted Gentle's account of the incident and testified that he never
threatened Gentle or anyone else involved in the proceeding. Garnier stated that Gentle
precluded him from testifying on behalf of his student without explanation. Garnier
testified in this case that after Gentle twice prevented Garnier from testifying on behalf of
his student, Garnier immediately drove to Del Norte and quit his teaching job. Garnier
explained that he decided to quit because he was frustrated with PUSD's unfair treatment
of African-American students. Garnier was terminated from his coaching position
shortly after quitting his teaching job. As a result of that termination, in December 2013,
Garnier filed a racial discrimination complaint against PUSD.

In the fall of 2013, another parent at Painted Rock, Traci Oliveira, accused Garnier
of disruptive and threatening behavior at the elementary school. Oliveira submitted a
declaration in support of the district's petition stating that in October 2013 she saw
Garnier yelling at another parent and banging on the parent's car in the school's parking
lot. According to Oliveira, she confronted Garnier about his actions and then got into an
altercation with Garnier that continued at each pick up and drop off time at school for

several days. Oliveira reported the incident to the school office.
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Oliveira described a similar altercation with Garnier later in the school year. On
April 1, 2014, Garnier saw Oliveira in her car in the school parking lot, then yelled at her
and punched her car window. After the incident, Oliveira changed cars and license plate
numbers so that Garnier could not easily recognize her. Garnier denied Oliveira's
account of their interaction and testified he had only spoken to Oliveira, peaceably, once
or twice in his life.

B. Garnier's Interactions with Thomas and Other PUSD Employees During the
2014-2015 School Year

Thomas became the principal of Painted Rock during the summer before the 2014-
2015 school year. In August 2014, before the start of the new year, Thomas solicited
applicants for "noon duty" positions via an e-mail to parents. A week after that e-mail, a
parent newsletter was sent out that contained a second solicitation to parents seeking to
fill the noon duty positions. Garnier responded to the second solicitation by sending an e-
mail to Thomas indicating that he wanted to volunteer for the paid position and donate
any compensation he received to the school parent-teacher association. Thomas sent an
e-mail in response referring Garnier to her assistant, Denya Cuiffo, who was responsible
for working with PUSD to fill the positions.

Garnier called Cuiffo the following day and Cuiffo informed him the positions had
been filled already. Garnier became agitated at this news, raised his voice and demanded
to know who filled the positions. Cuiffo told Garnier that she did not know and ended
the call. Garnier called Cuiffo back a short time later, and again demanded to know who

had been hired for the noon-duty positions and their cultural and socio-economic



backgrounds. Cuiffo again refused to provide the information and, because she felt
uneasy, told Thomas about Garnier's call. Thomas responded that she would handle any
further communication with Garnier and sent him an e-mail reiterating that that the noon-
duty positions had been filled and providing Garnier with the names of the parents that
had been hired. Thomas testified that in his e-mail back to her, Garnier expressed anger
that the positions were filled by nine White women.

On September 22, 2014, Garnier posted on PUSD's Facebook page that "[i]t's
unfortunate that in a world full of culture and diversity; in a country where a black man is
President of the United States, that at the 'Professional Growth Day' for teachers in
[PUSD], the pictures of the teachers are a majority of white faces? Blacks can educate
white children! Hopefully the district will hire more. [{] | say this because my black
children are students in [PUSD] and their educators look nothing like them. Growing up
in [PUSD], I always felt unwanted, except for when they needed me to play football for
them. | hope my kids don't have to go through the feelings I had to endure. [{] Very
Respectfully, [T] Chris Garnier."

The following day, Garnier posted other similar messages on the district's
Facebook page and attended a PUSD community forum at Rancho Bernardo High
School, where PUSD's board was scheduled to appear. The district's director of
communications, Jessica Wakefield, also attended the event. She submitted a declaration
in support of PUSD's petition asserting that throughout the meeting Garnier interrupted
the presenters and when it was Garnier's turn to speak he aggressively asked why there

were no African-American board members. Wakefield also described Garnier running
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down the aisle at the end of the forum and jumping on the stage. Wakefield stated she
thought that Garnier was going to physically assault the board members and she feared
for their safety, though she admitted once on stage Garnier shook their hands.

On October 6-7, 2014, Painted Rock held an election for its school site council.
The site council is a body comprised of parents and school staff that meets regularly to
review school-wide goals and approve allocation of funds. Garnier ran for an open
parent seat on the site council. On the first day of the election, Thomas received
complaints from five or six parents and staff about Garnier's campaigning activity.
Thomas discovered Garnier was handing out his own version of the ballot, which she had
e-mailed to parents to use to cast their votes. Garnier altered the ballot by adding a
picture of himself.

Thomas called Garnier and asked him to stop handing out altered ballots. Garnier
responded by asking Thomas to identify a provision in the school's bylaws that precluded
him from disseminating the altered ballot. Thomas told Garnier she could not identify a
specific provision. Before the conversation was over, the call was disconnected. Thomas
later e-mailed Garnier to apologize for not calling back because she had been called to
deal with another situation. Garnier responded with a lengthy e-mail back to Thomas
explaining that he wanted to be elected to the council so that minorities in the school
community would be represented. Garnier's e-mail also accused Thomas of trying to
stifle voting and stated that he and his wife would continue to hand out ballots and
campaign at the school. Garnier also wrote: "We own a home less than a half-mile from

Painted Rock. We aren't going anywhere and you are either going to assist in being a
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conduit for change for the betterment of minorities and those of meager socioeconomic
status within this community or we can continue down this path of useless bickering and
feelings of control; the difference, | have NOTHING to lose and that feeling is
liberating!™

The declaration submitted by Thomas in support of PUSD's petition for a
restraining order states that on October 10, 2014, she was informed by the district
(without indicating who exactly informed her or why) that the election was invalid

because Garnier had altered the ballots and that the election would need to be conducted

again.1 The following day, Thomas e-mailed each candidate notifying them that due to
"technical issues with the School Site Council ballot" there would be a revote on October
15, 2014, at designated times before and after school. Thomas also informed the
candidates that parents would be required to show a form of identification in order to
vote.

Thereafter, Garnier posted statements on PUSD's and Painted Rock's Facebook
pages that Thomas was racist and had made derogatory comments to Garnier and his
family. Thomas's declaration indicates that as a result of the postings, parents expressed
concern about student safety at the school. Because of parent concern and Thomas's own
concern for student and staff safety, a San Diego sheriff's deputy was stationed outside
the school the following day. That day, October 13, 2014, Garnier came to the Painted

Rock office and told Ciuffo that Thomas should "stay away from his children because

1 Garnier testified that he was told by PUSD's superintendent that he won the
election.



[Thomas] had made racist slurs to them" and that if Thomas "did not stay away from his

children ‘it will be bad day.'" Garnier returned to the office later the same day and told
Ciuffo that if Thomas did not meet with him he would pull his two children from the
school.

The same day, Garnier distributed flyers in the school parking lot stating:
"Principal Thomas does not want minorities at Painted Rock. Because a black man won
the Student Site Council Rep Position, Principal Mary Jo Thomas is insisting on a 'new'
election because a 'boy’ 'nigger' was elected! AND ID's are required to vote for the
FIRST TIME EVER at Painted Rock Elementary School for the School Site Council. [1]
This is 2014.....no reason why you should be required to show a valid ID in order to vote
for the leader of the Painted Rock Elementary School Site Council AND ALL of her
other 'made-up' requirements."

Thomas observed parents crying in the parking lot after finding the flyers on their
cars and was told by parents that their children found the flyers. Thomas also reported
that some "families pulled their children out of school out of concern for their safety" and
that staff members requested time off due to stress caused by Garnier's behavior. Thomas
also testified that Garnier e-mailed her, also copying PUSD's superintendent, between 80
and 100 times from August to October. The theme of Garnier's e-mails was that PUSD
and Thomas individually were racist and discriminated against minorities.

C. Court Proceedings and Garnier's Conduct After PUSD Filed Its Petition

On October 21, 2014, the district filed a petition for a workplace violence

restraining order (1) seeking to protect Thomas and her two daughters, ages 16 and 21,
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from Garnier and (2) requiring Garnier to stay at least 100 yards away from all PUSD
sites. In support of the petition, PUSD submitted the declarations of Thomas, Cuiffo,
Wakefield, Oliveira, and David Hall (who was present during the 2013 student
disciplinary hearing at which Garnier was precluded from testifying). The trial court
issued a temporary restraining order protecting Thomas and her daughters, but denying
the stay-away order for all PUSD sites. The court also set a further hearing on the
petition for November 12, 2014, which was continued at Garnier's request to December
5, 2015, and continued again to December 18, 2015, on the parties' stipulation for
additional time to try to resolve the case.

After the temporary restraining order was entered, in late November and early
December, Garnier sent several e-mails to the district's superintendent, John Collins, and
other district personnel (though not Thomas), again accusing the district of racial
intolerance, and referring to Thomas, Gentle, and others as racist and bigoted. In one e-
mail, dated December 2, 2016, Garnier stated he would attend the district's board meeting
in January and ask for the immediate resignation of Collins.

PUSD submitted a supplemental declaration by Wakefield stating that she had
been approached by Garnier and his wife, Kimberly Garnier, during a break at the board's
December 8, 2014 meeting. According to Wakefield, Garnier confronted her and told her
she had written "terrible racist things about me." Garnier then walked away and
Kimberly told Wakefield her "testimony was horrible, untrue, bigoted, racist and
hateful." Wakefield responded that she had just written what she observed and how

Garnier's actions made her feel. Kimberly responded that Wakefield “tried to keep
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[Garnier] from his kids, but luckily the truth was seen and you were not successful."
According to Wakefield, Kimberly then said that Wakefield and others that testified

against Garnier would "pay and . . . get what is coming to them." Wakefield stated the

interaction had intimidated her and made her feel threatened.2

On December 18, 2014, Garnier sought and received an additional continuance of
the restraining order hearing in order to file an anti-SLAPP motion. Garnier's motion
asserted that the declarations submitted by PUSD in support of its petition focused on
speech by Garnier that was protected by the First Amendment (specifically his e-mails to
Thomas and other district employees, his postings on Facebook, and his distribution of
flyers at school). After full briefing and a hearing, on January 13, 2015, the trial court
denied the anti-SLAPP motion, finding Garnier was unable to show that PUSD's petition
sought to enjoin protected activity. The court explained, "[Garnier's] criticism of the
district [is] not the subject of the injunction and not the conduct sought to be prohibited."
Rather, "the thrust and gravamen of the petition is to prevent credible threats of violence
and harassment to Principal Thomas and not to prevent respondent's free speech."

After its ruling on Garnier's anti-SLAPP motion, the court commenced the hearing

on PUSD's petition. Garnier sought to exclude the testimony of all of PUSD's witnesses

2 The district also submitted as evidence in support of its petition an unrelated civil
harassment restraining order entered against Garnier in 2012. At the hearing on PUSD's
petition, Garnier explained that the restraining order was brought by a former roommate
that he had sued in small claims court for failing to pay rent and bills. After he obtained a
$5,000 award against the roommate, she sought the restraining order. Garnier explained
that he did not challenge the petition or appear at the hearing because he did not think he
would ever see the roommate again. Garnier admitted the roommate accused him of
threatening violence but denied the allegation.
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except Thomas. PUSD opposed Garnier's request and also renewed its own request to
include all PUSD sites in the stay-away order, asserting the witness testimony was
relevant to that request. PUSD also argued the testimony was relevant to show Garnier
engaged in an erratic and harassing course of conduct and had a propensity for violence.
Garnier's response to PUSD's opposition asserted the testimony should be excluded
because (1) it was improper character evidence, (2) the witnesses lacked personal
knowledge, (3) the testimony was unduly prejudicial, and (4) the testimony was not
relevant to PUSD's petition. Garnier also asked the court to deny PUSD's renewed
request for a stay-away order, asserting such an order, if issued, would violate his
constitutional right to parent his children.

The court denied the district's renewed request for the stay away order, but
allowed the testimony of the district's third party witnesses "for the limited purpose of
providing a relevant background of the history of alleged animosity from Mr. Garnier to
the District culminating in the threats to Principal Thomas." At the hearing on PUSD's
petition, the court heard the testimony of the district's witnesses (Thomas, Gentle,
Wakefield, Hall, Oliveira and Cuiffo) and Garnier's witnesses (Garnier, Kimberly, and
Lee Cole, the head football coach at Del Norte that employed Garnier as his assistant).
After closing arguments, the trial court issued its order granting PUSD's petition for a
workplace violence restraining order. Pointing to all of the testimony from PUSD's
witnesses about Garnier's conduct over the preceding two years, the court found that

Garnier's behavior constituted a course of conduct that would place a reasonable person
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in fear for his or her safety. The court issued a workplace violence restraining order

prohibiting Garnier from coming within 100 feet of Thomas for a period of three years.3
DISCUSSION

Garnier challenges three rulings by the trial court: (1) the admission of testimony
by PUSD's third-party witnesses, which he asserts was irrelevant to the petition and
improper character evidence; (2) the imposition of the workplace violence restraining
order against him, which he contends was not supported by sufficient admissible
evidence; and (3) the denial of his anti-SLAPP motion. We reject each of these
arguments and affirm the order entered below.

I. General Principals Governing Imposition of a
Workplace Violence Restraining Order

Code of Civil Procedure section 527.84 authorizes an employer to seek a
restraining order on behalf of its employees to prevent threats or acts of violence in the
workplace by another employee or a third person. (Scripps Health v. Marin (1999) 72
Cal.App.4th 324, 333-334 (Scripps Health).) Subdivision (a) of section 527.8 provides:
"Any employer, whose employee has suffered unlawful violence or a credible threat of
violence from any individual, that can reasonably be construed to be carried out or to

have been carried out at the workplace, may seek a temporary restraining order and an

3 At oral argument, counsel for PUSD informed this court that since the restraining
order was imposed, Thomas has been transferred to a different school. As a result,
Garnier is no longer restrained from visiting Painted Rock Elementary School and is able
to participate in his children's school life.

4 Undesignated statutory references are to the Code of Civil Procedure.
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injunction on behalf of the employee and, at the discretion of the court, any number of
other employees at the workplace, and, if appropriate, other employees at other
workplaces of the employer."

The statute defines "unlawful violence" as "any assault or battery, or stalking as
prohibited in Section 646.9 of the Penal Code, [excluding] lawful acts of self-defense or
defense of others." (8§ 527.8, subd. (b)(7).) "Credible threat of violence" is defined as "a
knowing and willful statement or course of conduct that would place a reasonable person
in fear for his or her safety, or the safety of his or her immediate family, and that serves
no legitimate purpose.” (ld., subd. (b)(2).) A "[c]ourse of conduct" is defined as "a
pattern of conduct composed of a series of acts over a period of time, however short,
evidencing a continuity of purpose, including following or stalking an employee to or
from the place of work; entering the workplace; following an employee during hours of
employment; making telephone calls to an employee; or sending correspondence to an
employee by any means, including, but not limited to, the use of the public or private
mails, interoffice mail, facsimile, or computer email." (8 527.8, subd. (b)(1).)

I1. Evidentiary Ruling

Garnier contends the court erred by admitting Oliveira's testimony about the
incidents during the 2013-2014 school year and Gentle's and Hall's testimony about the
2013 disciplinary proceedings, both of which occurred before Thomas became the
principal of Painted Rock. He also challenges the admission of Wakefield's testimony.
Garnier asserts the testimony was not relevant to the district's petition and was

inadmissible character evidence under Evidence Code section 1101, subdivision (a). He
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further contends that, even if properly admitted under Evidence Code section 1101, the
evidence should have been excluded as unduly prejudicial under Evidence Code section
352.

PUSD responds that the evidence was properly admitted because it was relevant to
show why Thomas and other Painted Rock staff feared Garnier and because it provided
context for the events involving Thomas. PUSD further asserts that even if the evidence
was not properly admitted, Garnier's challenge fails because he has not shown he was
prejudiced by the admission of the testimony.

A

The admission of evidence is in general governed by Evidence Code sections 210,
351, and 352. Evidence Code section 351 states: "Except as otherwise provided by
statute, all relevant evidence is admissible." Evidence Code section 210 defines relevant
evidence as "evidence, including evidence relevant to the credibility of a witness or
hearsay declarant, having any tendency in reason to prove or disprove any disputed fact
that is of consequence to the determination of the action.” Although all relevant evidence
Is admissible, Evidence Code section 352 gives a trial court discretion in excluding some
otherwise admissible evidence: "The court in its discretion may exclude evidence if its
probative value is substantially outweighed by the probability that its admission will (a)
necessitate undue consumption of time or (b) or create substantial danger of undue
prejudice, of confusing the issues, or of misleading the jury.”

Under Evidence Code section 1101, subdivision (a) "evidence of a person's

character or a trait of his or her character (whether in the form of an opinion, evidence of
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reputation, or evidence of specific instances of his or her conduct) is inadmissible when
offered to prove his or her conduct on a specified occasion.” Subdivision (b) of section
1101, however, provides that nothing in that section “prohibits the admission of evidence
that a person committed a crime, civil wrong, or other act when relevant to prove some
fact (such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence
of mistake or accident . . .) other than his or her disposition to commit such an act."”

"We review a trial court's decision to exclude evidence for abuse of discretion.
(People v. Linton (2013) 56 Cal.4th 1146, 1181.) The decision to exclude evidence 'will
not be disturbed except on a showing [that] the trial court exercised its discretion in an
arbitrary, capricious, or patently absurd manner that resulted in a manifest miscarriage of
justice [citation].'" (People v. Peoples (2016) 62 Cal.4th 718, 745.)

B

As noted, the trial court allowed the testimony of the district's third party witnesses
"for the limited purpose of providing a relevant background of the history of alleged
animosity from Mr. Garnier to the District culminating in the threats to Principal
Thomas." At the hearing on the motion, the court stated the evidence was relevant to
issues before it and to Garnier's course of conduct towards PUSD employees.

We cannot say that the court abused its discretion in concluding that the evidence
of Garnier's behavior at the student disciplinary hearing and his interactions with Oliveira
and Wakefield was relevant to the issues before the court. Specifically, the evidence
related to whether Garnier had engaged in a "course of conduct that would place a

reasonable person in fear for his or her safety . . . and that serves no legitimate purpose.”
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(8 527.8, subd. (b)(2).) Garnier's interactions with both Gentle and Oliveira, which
occurred within the school year before his interactions with Thomas and Cuiffo, were
known to Thomas. These facts (both the prior altercations and that Thomas was aware of
them) were relevant to the court's evaluation of whether Garnier's conduct constituted a
threat of violence under section 527.8. (See Scripps Health, supra, 72 Cal.App.4th at p.
335, fn. 9.) Likewise, Wakefield's testimony concerning Garnier's recent conduct was
relevant to the course of conduct the trial court was tasked with evaluating.

We also reject Garnier's assertion that the trial court abused its discretion by not
excluding the testimony under Evidence Code section 1101. Under subdivision (b) of
that provision, character evidence may be admitted if it is relevant "to prove some
fact . . . other than [the defendant's] disposition to commit such an act. Here, the

evidence was relevant to whether Garnier had engaged in a course of conduct that placed

Thomas and other staff members in fear for their safety.?
[11. Sufficiency of the Evidence
Garnier next asserts that insufficient evidence supported the trial court's finding

that he presented a credible threat of violence to Thomas. We reject this claim.

5 Further, Garnier has not shown the court abused its discretion by finding the
evidence was not unduly prejudicial under Evidence Code section 352 or that the result
would have differed if the evidence had been excluded. Of note, the trial court denied the
district's request to expand the injunction to all PUSD sites, suggesting the court did not
overemphasize Gentle's and Hall's testimony.
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A

In order to "obtain a permanent injunction under section 527.8, subdivision (f), a
plaintiff must establish by clear and convincing evidence not only that a defendant
engaged in unlawful violence or made credible threats of violence, but also that great or
irreparable harm would result to an employee if a prohibitory injunction were not issued
due to the reasonable probability unlawful violence will occur in the future." (Scripps
Health, supra, 72 Cal.App.4th at p. 335.) Further, "the determination of whether it is
reasonably probable an unlawful act will be repeated in the future rests upon the nature of
the unlawful violent act evaluated in the light of the relevant surrounding circumstances
of its commission and whether precipitating circumstances continue to exist so as to
establish the likelihood of future harm." (Id. at p. 335, fn. 9.)

"On appeal . . . we review an injunction issued under section 527.8 to determine
whether the necessary factual findings are supported by substantial evidence. [Citation.]
Accordingly, we resolve all factual conflicts and questions of credibility in favor of the
prevailing party, and draw all reasonable inferences in support of the trial court's
findings." (City of San Jose v. Garbett (2010) 190 Cal.App.4th 526, 538.) We affirm a
judgment if it is supported by substantial evidence, even though substantial evidence to
the contrary exists and would have supported a different result. (Howard v. Owens
Corning (1999) 72 Cal.App.4th 621, 631.) "'The sufficiency of evidence to establish a
given fact, where the law requires proof of the fact to be clear and convincing, is
primarily a question for the trial court to determine, and if there is substantial evidence to

support its conclusion, the determination is not open to review on appeal.™ (Crail v.
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Blakely (1973) 8 Cal.3d 744, 750.) In addition, the trial court's exercise of its discretion
to grant injunctive relief "will not be disturbed on appeal absent a showing of a clear
abuse of discretion.” (Shapiro v. San Diego City Council (2002) 96 Cal.App.4th 904,
912))

B

Garnier contends the court's order granting PUSD's petition was not supported by
sufficient evidence because Garnier's conduct had a legitimate purpose of promoting
diversity in the school. We agree with Garnier, and the district recognizes, that some of
his conduct, if viewed in isolation, was a proper exercise of his rights to free speech and
to involvement in his children's education. But the trial court was not limited to
evaluating each event in isolation in the way that Garnier advances. Rather, the court
was tasked with looking at all of the relevant surrounding circumstances to determine
whether Garnier had "made credible threats of violence." (Scripps Health, supra, 72
Cal.App.4th at p. 335.)

The evidence at the hearing on the petition was sufficient to show Garnier engaged
in a "course of conduct that would place a reasonable person in fear for his or her
safety . . . and that serve[d] no legitimate purpose.” (8 527.8, subd. (b)(2).) When the
evidence is viewed in its entirety, we cannot conclude it was insufficient to support the
trial court's order. Specifically, Garnier telling Cuiffo it would be a "bad day" for
Thomas if she did not stay away from his children; Garnier e-mailing Thomas that he had
"nothing to lose" after Thomas asked him to stop altering the election ballots; Garnier

papering the school parking lot with inflammatory flyers after the election was recalled;
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and Garnier's earlier conduct, which Thomas was aware of, that included pounding on car

windows and yelling at parents at pick-up and drop-off and threatening statements made

by Garnier to Gentle during the 2013 disciplinary proceeding.6

To be clear, we do not suggest that Garnier's e-mails and Facebook posts about
racial discrimination at the school and within the district, alone, could support the
injunction issued by the trial court. Rather, the evidence of the specific instances of
threatening behavior by Garnier, viewed in the context of all the surrounding
circumstances, adequately supported the trial court's findings that Thomas and other

Painted Rock staff members reasonably feared Garnier and that the restraining order was

necessary to protect them.”

6 Garnier argues, as he did in the trial court, that his statement to Cuiffo that it
would be a bad day for Thomas if she came near his children cannot be construed as a
threat. Rather, he asserts it was only an "expression of concern that Thomas, a school
official he believed to be racist, would be around his children .. .." The court, however,
rejected this explanation and found Ciuffo's and Thomas's testimony concerning the
threatening nature of the statement credible. This court may not second guess that
credibility determination. (See City of San Jose v. Garbett, supra, 190 Cal.App.4th at p.
538.)

7 Garnier's reliance on Leydon v. Alexander (1989) 212 Cal.App.3d 1 (Leydon) is
misplaced. Leydon reversed a civil harassment restraining order issued under section
527.6. (Leydon, at p. 3.) Unlike this case, Leydon involved a single verbal argument.
(Leydon, at p. 4.) In reversing the injunction, the court noted that section 527.6 requires
the petitioner to show that the person it seeks to restrain engaged in "a knowing and
willful course of conduct directed at a specific person which seriously alarms, annoys, or
harasses the person and which serves no legitimate purpose™ (Leydon, at p. 4) and, like
section 527.8, defines a "[c]ourse of conduct” as "a series of acts over a period of time,
however short, evidencing a continuity of purpose.” (8 527.6, subd. (b)(1).) The court
concluded that under the plain meaning of the statutes the single argument between the
parties was insufficient to support the trial court's finding the former employee engaged
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IV. Denial of Garnier's Anti-SLAPP Motion

Finally, Garnier asserts that the trial court erred by denying his anti-SLAPP
motion. Because we conclude that the trial court's order imposing the injunction must be
affirmed, we necessarily affirm the court's ruling on Garnier's anti-SLAPP motion.

A

"Whether section 425.16 applies, and whether the plaintiff has shown a probability
of prevailing, are both questions we review independently on appeal." (Kashian v.
Harriman (2002) 98 Cal.App.4th 892, 906.) Section 425.16, subdivision (b)(1) provides:
"A cause of action against a person arising from any act of that person in furtherance of
the person's right of petition or free speech under the United States or the California
Constitution in connection with a public issue shall be subject to a special motion to
strike, unless the court determines that the plaintiff has established that there is a
probability that the plaintiff will prevail on the claim.”

Resolution of a special motion to strike, therefore, "requires the court to engage in
a two-step process. First, the court decides whether the defendant has made a threshold
showing that the challenged cause of action is one arising from protected activity. The
moving defendant's burden is to demonstrate that the act or acts of which the plaintiff
complains were taken 'in furtherance of the [defendant]'s right of petition or free speech
under the United States or California Constitution in connection with a public issue,' as

defined in the statute. [Citation.] If the court finds such a showing has been made, it

In a harassing course of conduct. (Leydon, at p. 5.) Here, in contrast, there was a series
of incidents of threatening conduct by Garnier.
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then determines whether the plaintiff has demonstrated a probability of prevailing on the
claim." (Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 67.)
B

The trial court concluded that Garnier's "criticism of the district” was not the
"subject of the injunction and not the conduct sought to be prohibited” by PUSD. Rather,
the court found that "the thrust and gravamen of the petition [was] to prevent credible
threats of violence and harassment to Principal Thomas." On this basis the court
concluded that the petition did not arise from protected activity.

On appeal, Garnier contends the court erred in reaching this conclusion because all
of the conduct at issue constituted constitutionally protected speech. Garnier further
asserts that if the constitutionally protected conduct is excluded from the analysis, as it
should have been, then the district would not have been able to demonstrate a probability
of prevailing on the merits of its petition. We reject these arguments.

As discussed, the court's order granting the district's petition was based on what
the court determined, as the trier of fact, were threats of violence by Garnier. The
workplace violence restraining order was not, as Garnier asserts, issued because Garnier
accused the district and Thomas of acting in a racially discriminatory manner. To the
extent the two types of statements (threats and accusations of discrimination) were
intertwined and Garnier's threatening conduct could also be characterized as an exercise
of his free speech rights, those rights are not absolute. (See People ex rel. Gallo v. Acuna
(1997) 14 Cal.4th 1090, 1122 ["It has long been the rule, of course, that physical violence

and the threat of violence are not constitutionally protected . . . ."].)
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Further, because the court's imposition of the restraining order was supported by
sufficient evidence, PUSD met its burden on the second prong of the anti-SLAPP
analysis to show a probability of prevailing on the merits of its petition. (See Thomas v.
Quintero (2005) 126 Cal.App.4th 635, 663-664 [reversing order denying anti-SLAPP
motion where petitioner's claims were subsequently dismissed on the merits].) For this
reason, even if the court erred by finding that the conduct was not protected activity
under the first prong of the anti-SLAPP analysis, the order denying the motion must
stand.

DISPOSITION
The trail court's orders denying Garnier's anti-SLAPP motion and issuing a three-

year workplace violence injunction are affirmed. Costs are awarded to PUSD.

NARES, Acting P. J.
WE CONCUR:

HALLER, J.

IRION, J.
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