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OPINION





APPEAL from the Superior Court of San Bernardino County.  Frank Gafkowski, Jr., Judge.  (Retired judge of the former Mun. Ct. for the Southeast Jud. Dist. of L.A., assigned by the Chief Justice pursuant to art. VI, § 6 of the Cal. Const.)  Reversed.


Lackie Dammeier & McGill and Michael A. Morguess for Cross-complainant and Appellant.


Best Best & Krieger, John D. Higginbotham, Mark F. Lovell, and Kira L. Klatchko for Cross-defendant and Respondent.


This appeal arises from the denial of a motion to compel arbitration following the City of Colton’s termination of Kris Guerrero’s employment as a police officer.  The motion was denied on purely procedural grounds and was not decided on its merits.  Consequently, although the parties address the merits of the motion, the merits are not before us.  We determine that the motion was improperly denied, and we will remand the matter for further proceedings in the trial court.  

PROCEDURAL AND FACTUAL BACKGROUND


Cross-complainant and appellant Kris Guerrero was hired by cross-defendant and respondent City of Colton (the city) as a police officer in April 2007.  As a new hire, he was subject to a period of probation.  He contended that he was a lateral hire, i.e., a newly-hired officer with prior police experience, and that pursuant to the policies of the Colton Police Department then in effect, he was subject to a 12-month probationary period rather than the 18-month probation which would otherwise apply to a newly-hired police officer.  The city contended that he was subject to the 18-month probation.
  He was put on administrative leave on May 15, 2008, pending investigation of allegations of misconduct.  In September 2008, the city notified Guerrero that his probationary period was being extended for six months, to April 15, 2009, in part because he had been on administrative leave for three months, leaving insufficient time to evaluate his performance.  


In November 2008, the city finished its investigation into the allegations of misconduct and recommended termination of Guerrero’s employment.  Although the city did not consider Guerrero a permanent employee and did not believe he was entitled to a hearing prior to termination, “out of an abundance of caution,” the city afforded him “an opportunity to be heard” before terminating his employment.  On February 2, 2009, after the hearing, the city terminated Guerrero’s employment.  However, as a result of some internal miscommunication and misunderstanding of its own procedures, the city—again “out of an abundance of caution”—decided to voluntarily afford Guerrero the appeal process provided for permanent employees in the city’s memorandum of understanding (MOU) with the police officers’ association.  This process includes an evidentiary hearing before an arbitrator.


In August 2009, Guerrero and the city selected an arbitrator.  Subsequently, the city discovered “indisputable proof” that Guerrero’s probation had been validly extended and that he was a probationary employee when he was terminated.  (Guerrero contends that his probation was not validly extended.)  Accordingly, the city refused to proceed with the arbitration.  The arbitrator, however, refused to relinquish jurisdiction over the proceedings, and on January 15, 2010, the city filed a complaint for declaratory and injunctive relief in the Superior Court of San Bernardino County.  It sought a declaration that Guerrero was a probationary employee at the time of his termination and that he was not entitled to arbitration, and it sought a temporary restraining order, a preliminary injunction, and a permanent injunction enjoining the occurrence of any arbitration or appeal hearing between Guerrero and the city.


The trial court issued a temporary restraining order and, on April 7, 2010, it issued a preliminary injunction.  The trial court found that the city was likely to prevail on the merits of its position that Guerrero was a probationary employee at the time of his termination with no standing to compel arbitration under the MOU, that the city would be irreparably harmed if compelled to go through arbitration, and that Guerrero would not be irreparably harmed if arbitration was not compelled because he had already received “additional due process” to which he was not entitled.


Guerrero did not appeal the ruling issuing the preliminary injunction.  On March 3, 2010, prior to the court’s ruling on the motion for preliminary injunction, Guerrero filed a cross-complaint entitled “Verified Petition to Compel Arbitration”; “Verified Petition for Writ of Mandate”; “Complaint for Damages and Injunctive Relief.”  On August 16, 2010, he filed a motion to compel arbitration.  After briefing and a hearing, the trial court denied the motion.  The court found that the motion raised exactly the same contention it had addressed in the motion for preliminary injunction.  It found that the motion was effectively a request for reconsideration, but one which did not comply with the requirements of section 1008 of the Code of Civil Procedure.  It denied the motion solely on that procedural ground.


Guerrero filed a timely notice of appeal from the order denying his motion to compel arbitration.

LEGAL ANALYSIS
THE MOTION TO COMPEL ARBITRATION WAS NOT AN IMPROPER MOTION FOR RECONSIDERATION OF THE ORDER GRANTING THE CITY’S MOTION FOR A PRELIMINARY INJUNCTION

Standard of Review.

An order denying a motion to compel arbitration is appealable.  (Code Civ. Proc., § 1294, subd. (a).)  However, the city contends that the trial court correctly ruled that Guerrero’s motion to compel arbitration was, in effect, a motion to reconsider the court’s prior ruling granting the motion for preliminary injunction.  It points out that the denial of a motion for reconsideration is not appealable.  (Powell v. County of Orange (2011) 197 Cal.App.4th 1573, 1576-1577.)  It asks that we dismiss the appeal as arising from a nonappeable order.  Whether section 1008 of the Code of Civil Procedure (hereafter section 1008) applies to preclude Guerrero’s motion is a question of law which does not depend upon the resolution of disputed facts, and we decide it independently.  (See, e.g., City of Tulare v. Superior Court (2008) 169 Cal.App.4th 373, 380.)  We also review independently the issue Guerrero raises, i.e., whether the court erred as a matter of law in denying his motion to compel arbitration.  (Robertson v. Health Net of California, Inc. (2005) 132 Cal.App.4th 1419, 1425.)


The Trial Court Erred in Denying the Motion on Procedural Grounds. 

In relevant part, section 1008 provides:  “(a) When an application for an order has been made to a judge, or to a court, and refused in whole or in part, or granted, or granted conditionally, or on terms, any party affected by the order may, within 10 days after service upon the party of written notice of entry of the order and based upon new or different facts, circumstances, or law, make application to the same judge or court that made the order, to reconsider the matter and modify, amend, or revoke the prior order.  The party making the application shall state by affidavit what application was made before, when and to what judge, what order or decisions were made, and what new or different facts, circumstances, or law are claimed to be shown.”  A motion is deemed a motion for reconsideration, regardless of how it is entitled, if the motion asks the trial court to decide an issue on which the court has already ruled.  (Powell v. County of Orange, supra, 197 Cal.App.4th at p. 1577.)  

Here, the trial court concluded that Guerrero was merely seeking a new ruling on the issues the court had already decided in issuing the preliminary injunction.  The issues before the trial court in ruling on the motion for preliminary injunction were not, however, the same as the issues put before it in Guerrero’s motion to compel arbitration, even if both motions rested on the same set of disputed facts.  

In deciding a motion for preliminary injunction, the trial court is not authorized to adjudicate the ultimate merits of the parties’ dispute.  Rather, the court determines only two issues:  the likelihood that the plaintiff will prevail on the merits at trial, and the interim harm the plaintiff is likely to suffer if the preliminary injunction were denied as compared to the harm the defendant is likely to suffer if the preliminary injunction were issued.  (People ex rel. Gallo v. Acuna (1997) 14 Cal.4th 1090, 1109.)  An order granting a preliminary injunction is an interim order which “reflects nothing more than the superior court’s evaluation of the controversy on the record before it at the time of its ruling; it is not an adjudication of the ultimate merits of the dispute.”  (Ibid.)  Moreover, the interim order granting the preliminary injunction has no res judicata effect:  “‘[A] request for temporary equitable relief pending the determination of a case on its merits is an entreaty to the court to exercise its discretion and a ruling thereon is not a determination of the merits of the case.  [Citation.]  Such a pretrial ruling may not be given issue-preclusive effect with respect to the merits of the action.  [Citations.]’  [Citation.]”  (Upland Police Officers Assn. v. City of Upland (2003) 111 Cal.App.4th 1294, 1300 [Fourth Dist., Div. Two].)  Accordingly, even though the trial court in this case was persuaded that the facts would ultimately be shown to be as the city asserted, its order is not a final adjudication of the merits of the dispute as to Guerrero’s entitlement to arbitration under the terms of the MOU.  


In contrast, a ruling on the merits of Guerrero’s motion to compel arbitration necessarily entails a final determination of the disputed facts pertaining to Guerrero’s employment status and his rights under the MOU, if any:  “The right to arbitration depends upon contract; a petition to compel arbitration is simply a suit in equity seeking specific performance of that contract.”  (Engineers & Architects Assn. v. Community Development Dept. (1994) 30 Cal.App.4th 644, 653.)  In ruling on such a motion, the trial court “may consider evidence on factual issues relating to the threshold issue of arbitrability, i.e., whether, under the facts before the court, the contract excludes the dispute from its arbitration clause or includes the issue within that clause.”  (Ibid.) 


Here, Guerrero’s right to arbitration under the MOU depended on the resolution of disputed facts:  The city contended that Guerrero was subject to an 18-month probationary period, that his probation had properly been extended, and that he was still a probationary employee at the time of his termination, while Guerrero contended that he was a permanent employee, in that he was subject to a 12-month probationary period, which he had completed before he was terminated.  He contended that the city did not effectively extend his probationary period, and that in any event, the city should be equitably estopped to deny that he was entitled to arbitration because it had treated him as though he was a permanent employee by offering arbitration after he was terminated.  Because those disputed factual issues were not finally resolved by the trial court’s interim order granting the preliminary injunction, Guerrero’s motion to compel arbitration was not merely an attempt to have the court revisit a prior ruling, and it was error to deny the motion solely on the ground that it failed to meet the requirements of section 1008, subdivision (a).


Guerrero Is Entitled to an Evidentiary Hearing to Determine His Right to Arbitration.


As we have previously stated, Guerrero is entitled to an evidentiary hearing to determine his right to arbitration under the MOU.  (Engineers & Architects Assn. v. Community Development Dept., supra, 30 Cal.App.4th at p. 653.)  On remand, the trial court may afford Guerrero a full evidentiary hearing on his motion, or it may deny the motion without prejudice and resolve the matter in the trial on the complaint and cross-complaint.  

DISPOSITION

The order denying the motion to compel arbitration is reversed, and the cause is remanded for further proceedings.  Cross-complainant and appellant Kris Guerrero is awarded costs on appeal.
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MCKINSTER


J.

We concur:

HOLLENHORST


Acting P.J.

RICHLI


J.

	�  The merits of the parties’ dispute have not yet been adjudicated.  Consequently, the “facts” concerning the underlying dispute are taken from the complaint and cross-complaint.





	�  The city filed a motion to augment the record to include its complaint and other documents omitted from the clerk’s transcript.  We granted the motion.  
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