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Pursuant to a plea agreement, defendant and appellant Ronnie Dale Hammontree pled guilty to second degree burglary (Pen. Code, § 459)
 and admitted that he had served four prior prison terms (§ 667.5, subd. (b)).  The trial court placed him on probation for three years on certain terms, including the requirement that he complete a Salvation Army residential treatment program.  Defendant subsequently admitted that he violated his probation, and the court revoked his probation.  The court sentenced him to five years four months in state prison and awarded him 485 days of presentence credits (319 actual plus 166 conduct).


On appeal, defendant contends that he is entitled to presentence custody credits for time he spent in prison on a parole violation.  He also claims that he is entitled to two additional days of credit, since the probation officer used the wrong date as the final day of his presentence incarceration, in calculating his credits.  The People argue that defendant is not entitled to presentence credits for the time spent in custody on the parole violation, and that he actually received 216 days of presentence credit to which he was not entitled.  The People, however, agree that he is entitled to two additional days (one actual and one conduct) for his last day of presentence incarceration.  We agree with the People and modify the judgment accordingly.  In all other respects, we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

On April 12, 2010, defendant entered a CVS store.  An employee observed him walk to the liquor aisle.  A short time later, he exited the store, thereby activating the loss prevention alarm.  The employee yelled at him and saw him pull an object from underneath his shirt and place it in a car.  A nearby police officer heard the alarm and observed defendant exit the store and place something in his car.  The store clerk told the officer that defendant just stole something.  The officer contacted defendant at his car and noticed, in the backseat, a bottle of vodka with a black and red CVS alarm cap on it.  The officer took the bottle back to the CVS store.  When the officer walked into the store, the bottle activated the loss prevention alarm.  The officer arrested defendant.


Defendant was charged by complaint with second degree commercial burglary (§ 459, count 1) and petty theft with a prior (§ 666, count 2).  The complaint also alleged that defendant had served 12 prior prison terms.  (§ 667.5, subd. (b).)


Defendant was on parole at that time, and based on his arrest, a parole hold was placed on him by the Department of Corrections and Rehabilitation.  On April 22, 2010, the Board of Parole Hearings (the Board) recommended that defendant return to custody for nine months, based on the findings that he violated his probation terms by:  (1) committing petty theft with a prior; and (2) being in possession of alcohol.  On April 26, 2010, defendant accepted an assessment offer of nine months in custody and waived his right to a probable cause and full revocation hearing.  On April 27, 2010, his parole was formally revoked, and he was sentenced to nine months in state prison.


On July 20, 2010, pursuant to a plea agreement, defendant pled guilty to count 1 (burglary) in the instant case, and admitted that he had served four prior prison terms.  In exchange for the plea, the parties agreed that defendant would be placed on probation for three years.


On July 27, 2010, the trial court released defendant on his own recognizance to complete his parole time.  However, on September 8, 2010, the parole hold was removed, with the notation that the April 27, 2010 action was “rescinded” and that defendant had served time from April 12, 2010 to September 8, 2010.


On September 22, 2010, the court suspended imposition of sentence in the instant case and placed defendant on probation for a period of three years.


On February 22, 2011, defendant walked into court after being discharged from the Salvation Army program and was ordered to return to court at 1:30 p.m.  He failed to return as ordered, and the court revoked his probation and issued a bench warrant.


On March 4, 2011, defendant was arraigned on the warrant in custody.  He remained in custody until April 20, 2011.  The court reviewed a Probation Department memorandum, which stated that defendant failed to complete the Salvation Army residential treatment program.  He was removed from the program, based on an alleged theft.


At a hearing on April 20, 2011, defense counsel informed the court that the seven-year sentence agreed upon during the plea was never actually imposed.  The court indicated, and the People agreed, that it would order defendant to serve a five-year four-month sentence if he would waive his right to a Vickers
 hearing and admit the probation violation.  Defendant requested the court to stay the sentence and release him for a short time so that he could see his ailing mother.  The court stated that the only way it would consider releasing him was if it sentenced him to the maximum sentence that day, and then resentenced him to the five-year four-month term when he returned to court.  Defendant agreed.  He admitted that he was in violation of his probation, and the court sentenced him to seven years and stayed execution of the sentence.  Defendant was released the next day and ordered to appear on May 2, 2011. 


On May 2, 2011, defendant appeared for sentencing.  The court recalled its previous sentence and sentenced him to five years four months in state prison.  It awarded him a total of 485 presentence custody credits (319 actual plus 166 conduct).


On June 20, 2011, defendant submitted a partially handwritten notice of appeal to the trial court, sent from state prison.  On June 28, 2011, this court, on its own motion, construed the notice “as appealing the sentence rendered May 2, 2011.”


During the pendency of this appeal, defendant filed a motion to correct presentence custody credits in the trial court.  He claimed, just as in this appeal, that he was entitled to presentence custody credits for the time he spent in custody for his parole violation.  On January 27, 2012, the trial court denied the motion.

ANALYSIS

Defendant Is Not Entitled to Custody Credits for the Time Served for His Parole Violation


Defendant argues that he is entitled to additional presentence actual and conduct credits for the time he served for his parole violation from April 12, 2010 to September 8, 2010.
  He also points out that the probation officer mistakenly counted April 20, 2011, as the final day of presentence incarceration; however, he actually remained in custody until April 21, 2011.  The People argue, and we agree, that defendant is not entitled to additional credits for the time served on his parole violation, but he is entitled to two additional credits (one actual and one conduct) for April 21, 2011.


A.  Defendant Is Not Entitled to Credits for the Time Served for the Parole Violation

The trial court awarded defendant a total of 485 presentence credits.  He is now requesting that this court order an additional 84 days of presentence credits (42 actual, plus 42 conduct), for a total of 569 days.  He specifically argues that, because he would not have served time for a parole violation “but for” the criminal conduct that underlies his offense in the instant case, he is entitled to presentence custody credits for the time he spent in custody on the parole matter.  We disagree.


Section 2900.5, subdivision (b), provides that presentence credits shall be given “only where the custody to be credited is attributable to proceedings related to the same conduct for which the defendant has been convicted.”  “The statute’s application is clear when the conduct that led to the conviction and sentence was the sole cause of the custody to be credited.”  (People v. Bruner (1995) 9 Cal.4th 1178, 1180 (Bruner).)  

    
In Bruner, supra, 9 Cal.4th 1178, the defendant was taken into custody as a parole violator based on a warrant that listed absconding from parole supervision, theft, and cocaine use.  (Id. at p. 1181.)  His parole was revoked on all three grounds and also on the basis of cocaine possession at the time of his arrest.  After being returned to prison on the parole violations, the defendant was charged with and convicted of cocaine possession, based on the cocaine found at the time of his arrest.  (Ibid.)  The defendant was sentenced to a concurrent term but awarded no presentence custody credit.  (Id. at pp. 1181-1182.) 


The defendant appealed, arguing that under section 2900.5, he was entitled to credit against his new sentence for time spent in custody on the revocation matter.  (Bruner, supra, 9 Cal.4th at p. 1182.)  The appellate court concluded that the defendant was entitled to presentence custody credit.  (Ibid.)  However, the Supreme Court reversed, holding that “where a period of presentence custody stems from multiple, unrelated incidents of misconduct, such custody may not be credited against a subsequent formal term of incarceration if the prisoner has not shown that the conduct which underlies the term to be credited was also a ‘but for’ cause of the earlier restraint.”  (Id. at pp. 1193-1194.)  In reversing the appellate court, the Supreme Court approved of a number of decisions which reasoned that “a prisoner is not entitled to credit for presentence confinement unless he shows that the conduct which led to his conviction was the sole reason for his loss of liberty during the presentence period,” and his “criminal sentence may not be credited with jail or prison time attributable to a parole or probation revocation that was based only in part upon the same criminal episode.”  (Bruner, supra, 9 Cal.4th at p. 1191, citing People v. Wiley (1994) 25 Cal.App.4th 159, 165-166; People v. Purvis (1992) 11 Cal.App.4th 1193, 1196-1198; In re Bustos (1992) 4 Cal.App.4th 851, 855; In re Nickles (1991) 231 Cal.App.3d 415, 423-424.)


The burden of establishing a right to custody credits is on the defendant.  (People v. Shabazz (2003) 107 Cal.App.4th 1255, 1259.)  Under the Bruner “but for” test, defendant here cannot establish that he would not have been in custody but for the new criminal charge against him.  As indicated in the Board’s findings, defendant’s parole was revoked because he violated his parole conditions by:  (1) committing petty theft with a prior; and (2) possessing alcohol.  Thus, defendant cannot show that the conduct that led to his second degree burglary conviction in the instant case was the sole reason for his loss of liberty during the presentence period.  (See Bruner, 9 Cal.4th at p. 1191.)  Defendant would have been in custody even without the petty theft and/or burglary.  Being in possession of alcohol was a sufficient basis for the revocation.  

Defendant claims that under Bruner, he is entitled to presentence custody credit for the time served on his parole violation.  He argues that he has met the strict causation test, since “but for” his criminal conduct which led to the instant case—“entering the CVS store and taking a bottle of vodka without paying for it”—he would not have suffered a parole violation and would not have served time on such violation.  In other words, he asserts that “[his] single act of burglary to obtain alcohol was the ‘but for’ cause of his parole revocation.”  We disagree.


People v. Stump (2009) 173 Cal.App.4th 1264 (Stump) addressed the question of presentence custody credit for a parole violation based on a single incident, as in the instant case.  (Id. at p. 1267.)  The defendant in Stump was charged with driving under the influence of alcohol/drugs with a prior felony within 10 years and driving with a blood-alcohol content of .08 percent or higher with a prior felony within 10 years, based on a single incident, which occurred while he was on parole.  (Id. at p. 1266.)  This incident resulted in a parole violation revocation being placed on the defendant.  The Department of Corrections and Rehabilitation later found that the defendant “violated the terms of his parole in three ways:  (1) by driving under the influence of alcohol/drugs; (2) by violating the special condition prohibiting alcohol consumption; and (3) by violating the special condition prohibiting the operation of a motor vehicle without a parole officer’s approval.”  (Id. at p. 1267.)  The defendant pled guilty to driving under the influence of alcohol, with a blood-alcohol content exceeding 0.08 percent.  (Ibid.)


The trial court applied the “but for” test in Bruner, and concluded that the defendant had not shown that “but for” his conduct of driving while under the influence, he would have been free of custody.  (Stump, supra, 173 Cal.App.4th at p. 1270.)  The appellate court agreed.  (Id. at pp. 1266-1267.)  The court discussed Bruner, and stated that the defendant there “was a parole violator not just because of his cocaine possession, but also because of the other three grounds stated in the arrest warrant.”  (Id. at p. 1270.)  It then cited the Supreme Court’s conclusion in Bruner that “‘[b]ecause defendant has not shown that he could have been free during any period of his presentence custody but for the same conduct that led to the instant conviction and sentence, he is not entitled to credit on that sentence for the period of presentence restraint.’  [Citation.]”  (Ibid.)  The Stump court then distinguished Bruner from the case before it, in that Bruner “addressed only a fact pattern with completely unrelated incidents—alleged parole violations and a subsequent cocaine possession.”  (Id. at p. 1271.)  The court then posed the question at hand as “how the Bruner ‘but for’ test should be applied when a defendant engages in a course of illegal conduct, such as drunk driving, that encompasses certain independent acts, none of which would be illegal per se, but each of which happens to be a separate ground for a parole violation, such as driving (without parole officer permission), or consuming alcoholic beverages in any amount.”  (Ibid., italics added.)


The defendant in Stump argued that “when the acts in question all occur ‘in a single, uninterrupted, incident of misconduct,’ the requirements of Penal Code section 2900.5 are met and the defendant is entitled to presentence credit for the probation or parole revocation custody.”  (Stump, supra, 173 Cal.App.4th at p. 1272.)  The Stump court disagreed, noting that the conduct for which the defendant was arrested gave rise to two drunk driving charges.  However, it was “not the case that ‘but for’ a drunk driving charge, the defendant would have been free of parole revocation custody.  He still would have been held for driving, which is not necessarily a crime in and of itself but may be, and was here, a parole violation.  Likewise, he still would have been held for consuming alcohol, which is not necessarily a crime in and of itself but may be, and was here, a parole violation.”  (Id. at p. 1273.)  Citing Bruner, the court further explained that section 2900.5 “‘did not intend to allow credit for a period of presentence restraint unless the conduct leading to the sentence was the true and only unavoidable basis for the earlier custody.’  [Citation.]”  (Ibid.)  The court stated that “the conduct of driving under the influence of alcohol, for which defendant was sentenced in the underlying action, was not the ‘only unavoidable basis’ for the custody.  The act of driving without permission was a basis for the earlier custody.  The act of drinking alcohol, irrespective of driving, was a basis for the earlier custody.”  (Ibid.)


Here, as in Stump, defendant’s parole violation was based on a single incident that led to his new conviction for second degree burglary and a prison sentence.  However, during that incident, defendant violated two distinct conditions of his parole.  The commission of petty theft was a basis for the earlier custody.  Defendant’s possession of alcohol was also a basis for the earlier custody.  As the trial court here recognized in denying defendant’s motion to correct his credits, defendant’s “possession of [the bottle of alcohol] in the store, whether he left or not, purchased or not, was still a violation of his terms of parole independent of the theft.”


Therefore, since the theft of the alcohol was not the “true and only unavoidable basis” for the earlier custody, defendant is not entitled to presentence custody credit for the time served on the parole violation.  (Stump, supra, 173 Cal.App.4th at p. 1273; see also, Bruner, supra, 9 Cal.4th at p. 1192.)


B.  Defendant Received the Wrong Amount of Presentence Custody Credits


The People point out that defendant received 216 credits (108 actual and 108 conduct) to which he was not entitled.  The People concede that defendant is entitled to two additional custody credits (one actual and one conduct) for April 21, 2011.  We agree and will modify the judgment to correct the presentence credit award.  (See People v. Guillen (1994) 25 Cal.App.4th 756, 764.)


The record shows that the trial court followed the credits recommended by the probation officer in granting 485 days of presentence custody credit.  The probation department determined that defendant was in actual custody for 166 days, and that he spent 153 days in the Salvation Army residential treatment program.  The 166 actual days included 108 days of custody from April 13, 2010 to July 29, 2010, nine days of custody from September 14, 2010 to September 22, 2010, and 49 days from March 3, 3011 to April 20, 2011.  However, as discussed ante, defendant was not entitled to any credits for the time served on his parole violation between April 12, 2010 and September 8, 2010.  Thus, the court erred in granting defendant 216 days of presentence custody credit (108 actual and 108 conduct) for time served from April 13, 2010 to July 29, 2010.
 


Furthermore, defendant was also in custody (during a separate time period) until April 21, 2011, rather than April 20, 2011, as the credit memorandum reflects.  As the parties agree, defendant is entitled to two additional days of presentence credit (one actual and one conduct) for April 21, 2011.


Therefore, instead of granting 485 days of presentence custody credits (166 actual, plus 166 conduct, plus 153 for the Salvation Army program
), the court should have granted presentence credit for 59 actual days, 59 conduct, and 153 days for the Salvation Army program, for a total of 271 days of presentence custody credits.

DISPOSITION

The judgment is modified to correct defendant’s presentence custody credits to award 271 days of credit (212 actual plus 59 conduct).  The trial court is directed to amend the abstract of judgment and sentencing minute order to reflect this modification and to forward copies of the amended abstract and minute order to the Department of Corrections and Rehabilitation.  In all other respects, the judgment is affirmed.
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Acting P. J.

We concur:
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J.
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J.

	�  All further statutory references will be to the Penal Code, unless otherwise indicated.


	�  People v. Vickers (1972) 8 Cal.3d 451. 





	�  We note that defendant is requesting presentence custody credits for April 13, 2010 to September 8, 2010.  Perhaps he is doing so because the probation officer’s credit memorandum states that he was in custody starting on April 13, 2010.  However, the record reflects that the time served on the parole violation actually began on April 12, 2010, which was the date defendant was arrested.  Thus, we will assume that he meant to request credit for April 12, 2010, as well.





	�  It is unclear from the record why the probation officer only recorded in the credit memorandum the time in custody from April 13, 2010 to July 29, 2010.  The record shows that defendant was in custody on the parole hold, beginning on the date of his arrest, April 12, 2010, until September 8, 2010.





	�  The parties agree that defendant was not entitled to conduct credits for the 153 days spent in the residential treatment program.  (See People v. Broad (1985) 165 Cal.App.3d 882, 883.)
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