
Filed 3/7/12  In re M.F. CA4/2

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for publication or ordered published, except as specified by rule 8.1115(b).  This opinion has not been certified for publication or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION TWO

	In re M.F., a Person Coming Under the Juvenile Court Law.
	

	SAN BERNARDINO COUNTY CHILDREN AND FAMILY SERVICES,


Plaintiff and Respondent,

v.

R.F., et al.,


Defendants and Appellants.


	
E054076


(Super.Ct.No. J234526)


OPINION





APPEAL from the Superior Court of San Bernardino County.  Barbara A. Buchholz, Judge.  Affirmed.


Konrad S. Lee, under appointment by the Court of Appeal, for Defendant and Appellant R.F.


Grace Clark, under appointment by the Court of Appeal, for Defendant and Appellant L.M.


Jean-Rene Basle, County Counsel, and Danielle E. Wuchenich, Deputy County Counsel, for Plaintiff and Respondent.

R.F. (father) is the father of M.F., who was 11 months old at the time of the challenged proceedings.  L.M. (Ms. M.) is father’s paternal cousin or aunt—the record is inconsistent as to their exact relationship.
  Both appellants appeal from the juvenile court’s orders at the July 14, 2011, hearing denying each of their Welfare and Institutions Code section 388
 petitions requesting that M.F. be removed from her foster caretakers and placed with Ms. M.  As discussed below, the juvenile court did not err when it denied the section 388 petitions because neither father nor Ms. M. carried their burden to establish that removing M.F. from her caretakers and placing her with Ms. M. would be in the child’s best interest.

Facts and Procedure

Hospital personnel contacted CFS after both M.F. and M.F.’s mother
 tested positive for methamphetamines shortly after M.F.’s birth.  CFS took M.F. into custody.  On August 25, 2010, CFS filed a section 300 petition alleging that mother had a history of substance abuse, mother had lost parental rights to M.F.’s half sibling, and that father was unavailable to care of M.F. because he was incarcerated.

At the detention hearing held on August 26, 2010, the juvenile court detained M.F. out of the home and ordered weekly visitation for both parents, with father’s to begin once he was released from prison.

In the jurisdiction and disposition report filed on September 14, 2010, CFS recommended father not be offered reunification services because he had previously failed to complete voluntary family maintenance with another child, resulting in the child living with the paternal grandmother under legal guardianship, and because he would likely be in prison until 2013, which was past the reunification time frame, and he had an extensive and serious criminal history.  CFS also recommended mother not be offered reunification services because she had previously lost a child to adoption after failing to complete reunification services.  On August 23, 2010, the social worker ran a criminal check on the paternal grandmother and an adult grandchild living in her home to see if they qualified for emergency placement of M.F.  The check resulted in more than one “hit.”  As of the date of this report, the Relative Approval Unit (RAU) was investigating and evaluating paternal grandmother and her home for placement.  Paternal grandmother had requested both placement and consideration as a concurrent planning home in case the parents did not reunify with M.F.

In an addendum jurisdiction and disposition report filed on January 12, 2011, the social worker reported that father had been released from prison on parole and was living with paternal grandmother.  Father stated he had met mother three years prior at a homeless shelter, that he had never provided for M.F., and he had never seen M.F.  Paternal grandmother told the social worker that she had legal guardianship of father’s other child, had four additional grandchildren living with her, and wished to have placement and eventually custody of M.F. so she could be raised by family.  In October 2010, the RAU found paternal grandmother ineligible for placement.

At the jurisdiction and disposition hearing eventually held on January 18, 2011, the juvenile court denied services to both parents.  The parties clarified that the paternal grandmother was ineligible for placement of M.F. because she had living with her a 19-year-old grandson with a juvenile criminal record.  Grandmother also had a single child welfare complaint from 2004 that was closed as inconclusive.  The court authorized RAU to reassess grandmother’s home for placement, but only if it received information from grandmother that the 19-year-old grandson had permanently moved from her home.  The court set the section 366.26 hearing for May 18, 2011, and ordered supervised visits for each parent once a week.  The court also ordered twice monthly supervised visits for the paternal grandmother, which was to include cousins and the half sibling who were in her care.

On April 7, 2011, the juvenile court granted de facto parent status to M.F.’s caretakers, with whom M.F. had been placed since birth.

In the report filed May 18, 2011, for the scheduled section 366.26 hearing, the social worker stated that neither father, nor mother, nor the paternal grandmother had ever visited with M.F. since the beginning of the dependency, despite the visits authorized at the January 18 hearing.  Thus, M.F. had never met her half sibling or her cousins.  Both father and the 19-year-old grandchild were still living in paternal grandmother’s home.  Paternal grandmother told the social worker that she was not going to have her grandson move out.  In contrast, the foster caregivers emphatically told the social worker that they loved M.F. and wished to adopt her.  “The children want to know if she can stay, if we can adopt her.  If she left it would break all of our hearts . . . .  We are mom and dad, and as far as she knows, we are the only parents she knows.  Everybody just loves the baby!”  The social worker described a “mutual attachment” between M.F. and her caregivers and stated that M.F. “is secure, and well adjusted.  She seeks out [the foster mother] for comfort and affection, with an obvious expectation that her needs will be met.”

On May 18, 2011, father’s cousin Ms. M. was present at the hearing.  Counsel for father stated that Ms. M. had given the social worker her information “at the last court hearing” and asked to be assessed for placement of M.F., but was never contacted.
  Father’s counsel asked that Ms. M. be assessed for placement.

At the contested section 366.26 hearing scheduled for June 20, 2011, father’s counsel
 asked for a continuance so he could file a section 388 petition for modification based on the RAU approval of Ms. M. as a possible placement.  The juvenile court set a briefing schedule and continued the hearing to July 14, 2011.

CFS filed an interim review report on July 12, 2011, in which it replied to the section 388 petitions filed by father and Ms. M.  The RAU had approved Ms. M.’s home on June 7, 2011.  On July 7, the social worker interviewed Ms. M. and concluded that she “would most likely provide a nurturing and caring environment.”  Since the May 18 hearing, father had a single visit with M.F. and missed two more that he had scheduled.  Ms. M. also had a single visit.  CFS concluded the report with its recommendation that the court terminate parental rights to M.F. and allow her to be adopted by her foster parents.  CFS reasoned that M.F. had formed a strong attachment to the foster family, and they to her, and that it would be detrimental to M.F.’s well-being to sever this attachment.

On July 14, 2011, the juvenile court first heard the section 388 petitions filed by Ms. M. and father, both asking that M.F. be placed with Ms. M.  Father’s counsel argued it would be in the child’s best interest to be placed with Ms. M., both because she is a relative who can provide M.F. with access to other family members, and  because both M.F. and Ms. M. are African American and thus Ms. M. can raise M.F. in M.F.’s own cultural heritage.  Father’s counsel also argued that the caretaker preference contained in Welfare and Institutions Code section 366.26, subdivision (k), did not apply because M.F. would not suffer serious detriment from being removed from her home of the previous 11 months because she was too young to form so strong an attachment to the foster parents that she could not get over it in a few months.  Counsel for CFS pointed out that, although it is not legally relevant under Family Code section 7950, M.F. is half Hispanic on her mother’s side and that the foster family is also Hispanic.  Counsel also argued that the foster family members are the only family that M.F. has ever known and that it would be seriously detrimental to remove M.F. from that family.  The juvenile court denied both Welfare and Institutions Code section 388 petitions on the ground that it would not be in M.F.’s best interest to be removed from her current caretakers.  Regarding the termination of parental rights, all parties submitted on the reports filed by CFS, although father’s counsel objected to the termination of father’s parental rights.  The court then terminated parental rights to mother and father and selected adoption as M.F.’s permanent plan.  This appeal followed.

Discussion
Both father and Ms. M. argue the juvenile court abused its discretion when it denied their section 388 petitions for modification and declined to place M.F. with Ms. M. after CFS had approved Ms. M. as a possible placement.  In the interest of judicial economy we assume without deciding that both appellants have standing to bring their appeals.

A parent may petition the juvenile court to change, modify, or set aside a previous order on the grounds of changed circumstances or new evidence.  (§ 388, subd. (a).)  At a hearing on a section 388 petition, the moving party has the burden of showing by a preponderance of the evidence that (1) there is new evidence or a change of circumstances, and (2) the modification would serve the best interest of the child.  (§ 388; In re Stephanie M. (1994) 7 Cal.4th 295, 317; In re Matthew P. (1999) 71 Cal.App.4th 841, 849; Cal. Rules of Court, rule 5.570(h).)  On appeal, we will not disturb the juvenile court’s ruling on a section 388 petition absent a showing of a clear abuse of discretion.  (In re Jasmon O. (1994) 8 Cal.4th 398, 415-416.)

Here, the petitions established changed circumstances.  At the time M.F. was placed with the foster family in August 2010, and for eight months thereafter, Ms. M. had not come forward to volunteer as a possible placement for M.F.  Further, by the time of the July 14, 2011, hearing, CFS had investigated and approved Ms. M. as a possible placement.

However, we cannot conclude that the juvenile court abused its discretion when it ruled that neither of the two petitioners had met their burden to establish that M.F.’s best interest required that she be removed from the foster family, with whom she had bonded after 11 months, and placed with Ms. M., with whom she had by the time of the hearing had two one-hour visits.  First, although both father and Ms. M., and previously paternal grandmother, all stressed how important it would be for M.F. to be raised by her paternal family and to know the cultural heritage of her father, in the 11 months of the dependency they had between the three of them only bothered/managed to visit with M.F. for three hours—one hour for father, two hours for Ms. M., and none at all for paternal grandmother (which was to have included M.F.’s half sibling and cousins).  In contrast, the foster caretakers had taken the step to file for, and in fact received de facto parent status so they could participate as parties in these dependency proceedings to protect their own interest in their family’s relationship with M.F.  The record clearly shows that the foster family was the only family M.F. had ever known, and that she and they were bonded closely together.  The social worker observed in the July addendum report that “[t]he child has formed a strong bond and a strong attachment to the current caretakers . . . .  The undersigned has observed the child . . . in a happy environment with the current caretaker and the family as a whole.  During the past 11 months, the child . . . has only known and recognized the current caretakers as her family who takes care of her daily basic needs and provides her with a nurturing environment.  [The foster caretakers] are dedicated to and committed to raising her to adulthood.”  Thus, the record as a whole indicates the juvenile court did not abuse its discretion when it determined M.F.’s best interest would not be served by removing her from her caretakers and placing her with Ms. M.

Even aside from the “best interest” analysis under section 388, the foster caretakers qualify for adoption preference under section 366.26, subdivision (k), because of the strong emotional bond M.F. has formed with them.  “Notwithstanding any other provision of law, the application of any person who, as a relative caretaker or foster parent, has cared for a dependent child for whom the court has approved a permanent plan for adoption, or who has been freed for adoption, shall be given preference with respect to that child over all other applications for adoptive placement if the agency making the placement determines that the child has substantial emotional ties to the relative caretaker or foster parent and removal from the relative caretaker or foster parent would be seriously detrimental to the child’s emotional well-being.  [¶]  As used in this subdivision, ‘preference’ means that the application shall be processed and, if satisfactory, the family study shall be completed before the processing of the application of any other person for the adoptive placement of the child.”  Here, as described ante, the record is clear that M.F. had formed “substantial emotional ties” to her caretakers and removal from them would be “seriously detrimental” to her emotional well-being.

Finally, to the extent either appellant argues that the juvenile court should have placed M.F. with Ms. M. under the statutory “relative placement preference,” this preference does not apply.   Section 361.3, subdivision (d), provides:  “Subsequent to the [jurisdictional/dispositional hearing], whenever a new placement of the child must be made, consideration for placement shall again be given . . . to relatives who have not been found to be unsuitable and who will fulfill the child’s reunification or permanent plan requirements. . . .”  First, this is not a situation in which “a new placement of the child must be made.”  Second, father’s cousin would not qualify for preference in any case because the only adults to be given this relative preference are a grandparent, aunt, uncle or sibling.  (§ 361.3, subd. (c)(2).)

To conclude, neither appellant has established that the juvenile court abused its discretion when it found they had not met their burden to establish that it would be in M.F.’s best interest to remove M.F. from her foster family and place her with Ms. M. 

Disposition
The juvenile court’s rulings are affirmed.
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�  As San Bernardino County Children and Family Services (CFS) points out in its brief, Ms. M. is referred to as father’s paternal aunt in the CFS response to father’s section 388 petition and in Ms. M.’s opening brief.  However, the record more often refers to her as father’s paternal cousin, at the May 18 and June 20, 2011 hearings, and in father’s and Ms. M.’s section 388 petitions.





	�  All further statutory references are to the Welfare and Institutions Code unless otherwise indicated.





�  Mother remained out of contact with CFS and never made any effort to see M.F.  She is not a party to this appeal.


�  CFS states in its interim review report filed July 12, 2011, that Ms. M. first made contact in April 2011.





�  Father’s previous counsel was relieved on June 2, 2011, because of a breakdown in client-attorney communication, and on that same date the juvenile court appointed new counsel.
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