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I

INTRODUCTION


Mother argues the juvenile court erred in terminating her parental rights to three children:  twin boys, born in August 2008, and a third boy, I.M., born in July 2010.  R.M., an older half-sister to the three boys, has the same father but a different mother.  Father and R.M. are not parties to the appeal.


On appeal, mother argues the court could not make a finding based on clear and convincing evidence to support termination of parental rights because the original finding of sibling abuse was based only on a preponderance of evidence.  In what is admittedly a novel argument, mother asks this court to distinguish the holding in Cynthia D. v. Superior Court (1993) 5 Cal.4th 242, 250-256, citing Santosky v. Kramer (1982) 455 U.S. 745, allowing parental rights to be terminated when based on a previous finding which was, in turn, based on a preponderance of evidence.

We hold that Cynthia D. is controlling.  We affirm the order of the juvenile dependency court.

II

FACTUAL AND PROCEDURAL BACKGROUND

Most of the factual and procedural summary for sections A through D is taken from this court’s previous opinion in case No. E054883, pages 2 through 7, filed on July 30, 2012. 

A.  Removal and Detention 

The Department of Children and Family Services (CFS) filed an original section 300 dependency petition in June 2010 concerning the twins.  The petition alleges that mother and father had engaged in sibling abuse, injuring the twins’ half-sister, R.M., causing bruises, burns, a bald patch on her scalp, a swollen lip, lacerations inside the mouth, and a healing rib fracture.  (§ 300, subd. (j).)

According to the detention report, father could not explain R.M.’s injuries.  After R.M.’s multiple injuries were medically determined to be nonaccidental, CFS met with father and mother.  Mother said R.M. was autistic and may have been hurting herself.  Based on the medical assessment of R.M., the twins were removed and detained in the home of the maternal grandmother. 


CFS interviewed mother and father separately.  Father said the children played roughly and he denied noticing any bruising on R.M. until it was pointed out to him.  He claimed R.M. had “old scars,” not bruises.  He could not explain the bald patch, the broken rib, the burn, or the lacerations in her mouth.  Father denied hurting R.M. and said he loved her.  He attributed her underweight to slow eating.

Mother also denied seeing any bruises and she claimed R.M. continuously bit her upper and lower lip and “clap[ped] her hands, hitting the wall.”  Mother could not explain the burn or the rib fracture.  She said R.M. lacked communication skills and attributed her low weight to slow eating.

The family lived in a mobilehome park.  Father stayed home with the children.  Mother was training to be a medical assistant and working intermittently.  They received public assistance and food stamps.

The fourth child, I.M., was born on July 10, 2010.  On July 14, 2010, the parents were arrested for the abuse of R.M. and CFS filed a second original dependency petition, seeking removal and detention of the newborn, alleging no provision for support and sibling abuse.  (§ 300, subds. (g) and (j).)  Mother was released after five days.  Father continued to be incarcerated in August 2010.  I.M. was placed with a foster mother.  Mother visited I.M. weekly.  The twins were also placed with the foster mother in October 2010 because the maternal grandmother could not continue to care for them.

B.  Jurisdiction and Disposition 

On October 28, 2010, the court conducted a combined jurisdictional and dispositional hearing.  The court eliminated the allegation of no provision for support.  (§ 300, subd. (g).)  The court sustained the allegation of sibling abuse.  (§ 300, subd. (j).)  The court declared the twins and I.M. to be dependents of the court and found by clear and convincing evidence that they could not be returned safely to their parents.  The court removed the children from parental custody, and ordered the parents to receive reunification services and semi-weekly supervised visitation. 

C. The April 2011 Section 388 Petition and the Six-Month Review Hearing 

On April 15, 2011, mother filed a JV-180, request to change court order, complaining about bias displayed by the social worker, Sarah Ramirez.  Although mother had obtained a medical assistant diploma in January 2011, Ramirez had threatened to recommend the children for adoption unless mother accepted personal responsibility for R.M.  Mother believed Ramirez bore her a grudge.  Mother characterized Ramirez’s treatment as “aggressive, insulting, and demeaning.”  Mother had been requested and denied further counseling services after November 2010.

CFS filed a six-month status review report prepared by Ramirez.  In November 2010, mother’s therapist had described mother as repeatedly denying having participated in the abuse and neglect of R.M.  Father also denied any culpability.  Ramirez described a pattern of noncooperation by the parents between January and April 2011.  Both parents continued to deny any involvement in or knowledge about R.M.’s injuries.  They were angry and defensive.  Mother and father were not providing CFS with information about their residence, school, or employment.  Parents had not reported their participation in a parenting course.  They disagreed that they needed to complete any more services.  At one point, mother said she was going to leave father and that the abuse of R.M. had happened while mother was in school.  She then said father had moved out.  Mother had engaged in successful visitation with the children.

On April 16, 2011, the three children were placed in a concurrent home with Mr. and Mrs. C.  

At the six-month review hearing on April 28, 2011, the court found that mother had completed her case plan but had demonstrated insufficient progress and a preponderance of the evidence showed the children could not be returned safely to parental custody.  (§ 366.21, subd. (e).)  The court further found the children had been properly placed with Mr. and Mrs. C. and that reunification services and visitation for the parents should continue.  

D. The August 2011 Petition 

On August 26, 2011, mother filed a second JV-180, request to change order, asking for adequate reunification services, expanded visitation, and an order for placement with the maternal grandmother.  In her declaration, mother said she had completed two parenting and two anger management classes.  She was completing 20 classes of a domestic violence course.  Mother accused the social worker of opposing additional visitation and being biased against her.  The court summarily denied the petition without a hearing, indicating the request did not state new evidence or a change of circumstances and that the social worker had the authority to increase the amount of visitation if warranted.  Mother appealed.  This court affirmed the court’s ruling on July 30, 2012.

E.  12-Month Review Hearing

On October 6, 2011, mother filed a third section 388 petition again seeking placement of the children with the maternal grandmother and describing ongoing conflicts with the social worker about visitation.  The juvenile court denied the petition because it did not state new evidence or a change of circumstances.


The 12-month status review report recommended terminating reunification services for the parents and setting a section 366.26 hearing.  Although father had not cooperated with his service plan and was not in contact with CFS, mother had been attending counseling sessions and classes in parenting, anger management, and domestic violence.  Mother claimed she was separated from father although she did not blame him for injuring R.M. and suggested R.M. could have hurt herself.  When challenged, mother “became upset and rolled her eyes.”  R.M.’s therapist reported that R.M. had said both her parents and her maternal grandmother had hurt her.  Mother repeated her assertion that R.M. had hurt herself.  Mother said she had completed her case plan and had no contact with father.  Mother’s therapist reported that mother regretted having assumed the care of R.M.  When mother refused to engage in further discussion about R.M., she again rolled her eyes and smirked.


The social worker concluded that mother had completed her case plan but she had not benefited from the services in that she continued to blame R.M. for her injuries.  During supervised visitation, mother often behaved inappropriately.  CFS determined the children would be at risk if they were returned to mother.

The children were healthy and well-adjusted in foster care.  The foster parents, Mr. and Mrs. C., wanted to adopt the children.  On October 27, 2011, the foster parents filed a de facto parent request.

A hearing was conducted on November 22 and 23, 2011.  The court granted the de facto parent request but limited the foster parents’ participation.  The social worker testified that mother had completed her reunification plan.  The social worker testified she could not exclude mother as the perpetrator of R.M.’s injuries.  Because R.M. had said she had been hurt by mother and mother could not explain R.M.’s injuries, CFS recommended against placing the children with her.

Mother’s therapist testified that mother had acknowledged father may have hurt R.M., which is why she left him.  The therapist did not think mother hurt R.M., although she displayed poor parenting skills.  The therapist thought the children would be safe with mother.

Mother testified that, even though she had completed her case plan, the social worker told her she would not recover her children until she explained or acknowledged what had happened to R.M.  Mother denied that she or father had injured the three children.  Father agreed to accept responsibility for R.M.’s injuries and mother believed he was capable of hurting someone.  Mother agreed she was responsible for not protecting R.M. and not recognizing the stress on father.  Although mother had been somewhat concerned, she observed father seemed loving toward the children.  In spite of her earlier resistance, she had come to believe father was the perpetrator although she still could not explain how the injuries occurred.

The court denied mother’s fourth section 388 petition.  The court found that both parents had caused the abuse to R.M. and father was taking responsibility so mother could regain custody of the three children.  The court also found mother had failed to make substantive progress on her case plan.  By a preponderance of the evidence, returning the children to mother would be detrimental.  (§ 366.21, subd. (f).)  The court terminated reunification services and scheduled the matter for a section 366.26 hearing.

F.  The Combined Section 388 and Section 366.26 Hearing

In the section 366.26 report, CFS recommended parental rights be terminated and a permanent plan of adoption be implemented.  The three children were thriving in their placement with their prospective parents, Mr. and Mrs. C., a church pastor and a fulltime homemaker, who are financially and emotionally stable.


Mother had been attending church and a course about healthy relationships.  Mother had participated in one hour of monthly supervised visitation.  There was no significant attachment or relationship existing between the children and mother.


On March 26, 2012, the maternal grandfather and his wife filed a section 388 petition seeking visitation with and custody of the children.  They had not known the children were in foster care until January 5, 2012.


On April 17, 2012, mother filed another section 388 petition, asking the court to set aside the section 366.26 hearing and reinstate reunification services or, in the alternative, consider a relative placement with the maternal grandfather.  Mother’s declaration stated that father had recently admitted absolute culpability for R.M.’s injuries.  Mother also reported a bruise on the cheek and right arm of one of the twins.  Mother expressed concern about the safety of the children and offered more complaints against the social worker and the foster parents.


At the contested hearing on April 26, 2012, mother testified about her visits with the children and her belief that it would be detrimental to sever their relationship.  Mother repeated father’s admission that he had caused R.M.’s injuries but it was stipulated that he would invoke the right to remain silent if called to testify.

The court denied mother’s section 388 petition for failure to show changed circumstances.  The court found the children were likely to be adopted and the parental bond exception did not apply.  (§ 366.26, subd. (c)(1)(B)(i).)  The court found that termination of parental rights would not be detrimental to the children because mother had not acted in a parental role for nearly two years.  Mother was a loving relative but not a parent.  Clear and convincing evidence demonstrated the children were likely to be adopted.  The court terminated parental rights.

III

DUE PROCESS


Mother contends this case offers an issue of first impression, which she frames as follows:


“When the repeated finding of detriment made against a parent to support the temporary removal of a minor from parental custody are all based exclusively on a section 300 abuse finding, made only by a preponderance of the evidence, do those findings still combine to provide the court with clear and convincing evidence of parental unfitness or detriment and support an order terminating parental rights . . . .”

Mother contends the juvenile court did not apply the “clear and convincing evidence” standard when determining it would be detrimental to place the children in her custody.  Citing the United States Supreme Court in Santosky, mother contends the juvenile court should reverse the termination of parental rights, because the court applied the wrong standard of preponderance of the evidence throughout the proceeding, so there is no clear and convincing evidence proving she is an unfit parent.  We reject mother’s appeal because we conclude the court repeatedly and correctly determined, first by a preponderance of the evidence and subsequently by clear and convincing evidence, that mother participated in or was complicit in the injuries to R.M.  After nearly two years, mother finally tried to blame father for R.M.’s injuries but, even then, she seemed motivated by strategy rather than genuine understanding or responsibility about what had occurred.

Parents have a fundamental interest in the care, companionship, and custody of their children, which requires proof of unfitness by clear and convincing evidence.  (Santosky v. Kramer, supra, 455 U.S. at pp. 747-748, 758.)  California’s dependency system comports with these requirements because, by the time parental rights are terminated, the juvenile court has made multiple prior findings that the parent was unfit.  (Cynthia D. v. Superior Court, supra, 5 Cal.4th at pp. 254, 256.)  California’s dependency scheme requires a finding that awarding custody of a dependent child to a parent would be detrimental to the child.  (In re Z.K. (2011) 201 Cal.App.4th 51, 66.)  Due process requires that the finding of detriment be made by clear and convincing evidence before terminating a parent’s parental rights.  (In re Frank R. (2011) 192 Cal.App.4th 532, 538 [juvenile court failed to meet Santosky requirements by failing to make a finding of detriment by clear and convincing evidence with respect to the nonoffending father].)  “The number and quality of the judicial findings that are necessary preconditions to termination convey very powerfully to the fact finder the subjective certainty about parental unfitness and detriment required before the court may even consider ending the relationship between natural parent and child.”  (Cynthia D., at p. 256.)

Mother relies primarily on recent cases involving nonoffending noncustodial parents in which the reviewing court reversed the termination of parental rights due to the lack of unfitness findings.
  In In re Gladys L. (2006) 141 Cal.App.4th 845, the Second District Court of Appeal reversed a termination of parental rights because father was a nonoffending parent, as to whom the juvenile court never made any unfitness findings.  (Id. at pp. 848-849.)  The decision in that case also reveals the court made no findings of detriment pursuant to section 361.2 because the father did not request custody.  (Id. at p. 847.)

In In re G.S.R. (2008) 159 Cal.App.4th 1202, the father was a nonoffending parent who was unable to have his children placed with him due to lack of adequate housing.  Relying on Gladys L., supra, the reviewing court reversed the termination of parental rights due to the lack of finding of unfitness.  The Second District concluded that the situation in G.S.R. was more compelling than Gladys L. because of the level of father’s involvement throughout the children’s lives and the dependency.  (G.S.R., at p. 1212.)  Following both Gladys L. and G.S.R., the reviewing court in In re Frank R., supra, 192 Cal.App.4th at page 538, noted that there were no findings of unfitness because there was no finding of detriment when father had not requested custody.  (Id. at pp. 538-539.) 

We agree with the principle that a court may not terminate parental rights of a nonoffending, noncustodial parent without a finding of unfitness or detriment.  However, this case is different because the juvenile court made multiple findings of detriment, following an initial finding of detriment by clear and convincing evidence, when it declined to consider awarding custody to mother.  The findings of detriment made at the initial disposition hearing, and subject to periodic reviews by the court, give rise to a finding of unfitness, within the meaning of Cynthia D. v. Superior Court, supra, 5 Cal.4th at pages 255-256. 

Our careful review of the record shows the juvenile court followed the standards of proof required in the applicable statutes, and mother received all of the process that was due.  At the detention hearing, the social services agency bears the burden of making a prima facie showing that the child comes within section 300, and there is a need for detention under specified conditions.  (§ 319, subd (b).)  Here, based on the social worker’s detention report, the court found that a prima facie showing was made.

At the jurisdictional hearing, the court determines whether the allegations in the petition under section 300 are true and thus bring the child within the court’s jurisdiction.  (§ 355, subd. (a).)  “Proof by a preponderance of evidence must be adduced to support a finding that the minor is a person described by Section 300.”  (Ibid.)  Jurisdictional findings are followed by a disposition hearing, where the court determines under a clear and convincing evidence standard whether the child may remain with the parents or must be removed.  (§ 361, subd. (c).)

Here, the court held the jurisdiction/disposition hearing on October 28, 2011.  At this hearing, the court found certain allegations in the petition to be true and concluded the children fell within section 300.  The court also stated findings were made pursuant to subdivision (c)(1) of section 361, i.e., the court found by clear and convincing evidence there was a substantial danger to the children if they were returned home.  Mother did not challenge any of these findings in an appeal.

At review hearings, there is a statutory presumption the child will be returned to the parents unless the social services agency proves to the court by a preponderance of evidence that “return of the child . . . would create a substantial risk of detriment to the . . . physical or emotional well-being of the child.”  (§§ 366.21, subds. (e) & (f); 366.22, subd. (a).)  In this review process, the 12-month review hearing is a turning point, because the court must terminate reunification services and set the matter for a permanency hearing under section 366.26, unless the court finds there is a substantial probability of return to the parents within 18 months of the original removal order.  (§ 366.21, subd. (g).)

As outlined above, each of the juvenile court’s findings was supported by substantial evidence in the social worker’s reports.  Mother was represented by counsel during the dependency and the juvenile court made multiple findings of detriment under the applicable standards of proof and based on evidence provided to the court by the social worker.  Pursuant to our Supreme Court’s determination in Cynthia D. v. Superior Court, supra, these multiple findings of detriment are the equivalent of a finding under Santosky, supra, that mother is an unfit parent based on clear and convincing evidence.  Thus, on the record before us, we cannot conclude that mother’s right to due process was violated or that the juvenile court erroneously set a hearing pursuant to section 366.26.

Mother finally argues that the finding of detriment is not supported by the evidence.  She asserts the issue may be raised for the first time on appeal because the waiver rule is not enforced when it would conflict with due process.  We disagree.  The finding of detriment was made at the initial dispositional hearing by clear and convincing evidence, and mother did not challenge the finding on appeal or by way of writ.  We have already determined that mother’s due process rights were not violated by the detriment findings so the waiver (forfeiture) rule applies.  The findings and orders became final when mother failed to challenge them, and they are now res judicata.  (In re Cicely L. (1994) 28 Cal.App.4th 1697, 1705; see also Tyrone W. v. Superior Court (2007) 151 Cal.App.4th 839, 854.) 

IV

DISPOSITION

We affirm the orders of the juvenile court terminating parental rights. 
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	�  All statutory references are to the Welfare and Institutions Code unless stated otherwise.


	�  Another case, In re P.C. (2008) 165 Cal.App.4th 98, involved a custodial offending mother who could not complete her case plan. 
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