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E056319


(Super.Ct.No. FVI101974)


OPINION





APPEAL from the Superior Court of San Bernardino County.  John M. Tomberlin, Judge.  Affirmed.


David R. Greifinger, under appointment by the Court of Appeal, for Defendant and Appellant.


No appearance for Plaintiff and Respondent.


Defendant and appellant Christopher James Valdivia filed a notice of appeal after he was convicted by a jury of second degree commercial burglary.  We affirm.  

FACTS AND PROCEDURAL HISTORY

On August 24, 2011, Kathleen Lucas, a loss prevention agent in a grocery store in Victorville, observed defendant and another man via video surveillance cameras as the two men moved about the store.  At first, the men were walking about the store with a shopping cart.  The two men approached the customer service area, an alcove near the front of the store where restricted items (alcohol and tobacco) were kept.  The men spent some time looking at the products in the customer service area; then they went outside the store and discarded their cart.


The two men reentered the store, without the cart, and went immediately to the customer service area.  Each man picked up a box containing a bottle of Petron tequila.  They went to the checkout aisle by one of the cash registers.  Loss prevention officer Lucas, observing via the video cameras, saw defendant, with his back to the camera, motion with his hands toward his waist.  After that movement, the tequila bottle was no longer visible.  The other man removed the second tequila bottle from its box, and discarded the box above the register aisle.  He also concealed the bottle on his person.


The two men proceeded through the checkout aisle, but without having anything to purchase.  They bypassed the point of sale, making no attempt to pay for anything.  Defendant reached the store exit first, where he was accosted by another loss prevention employee.  Defendant denied any wrongdoing.  Just then, the other man also exited the store and was confronted.  Defendant ran in one direction; the other man ran in a different direction.


Segments of the surveillance video were played for the jury.  Lucas identified defendant as an Hispanic male, wearing a black and white flannel shirt and black jeans, and carrying or wearing a black backpack.  The other man was White, wearing a black shirt, baggy blue jeans and a hat.  Lucas called the police as defendant and his companion were leaving the store, and the officers soon responded.  Two men were apprehended and two bottles of tequila were recovered.  The box that had been discarded by the White man was also found and retrieved from above the checkout aisle where defendant and his companion had been standing.


Deputy Rick Runstrom testified that he heard the broadcast concerning the theft while he was in his vehicle, patrolling near the grocery store.  Deputy Runstrom heard the description of a suspect as a Hispanic male with dark hair, wearing a black and white long-sleeved jacket, carrying a black backpack.  In an empty field across from the store, Deputy Runstrom saw defendant running.  He alighted from his patrol vehicle and chased defendant down, taking him into custody.  Defendant was wearing a black and white flannel jacket or shirt.


Deputy Runstrom did not find anything on defendant’s person, but he traversed the field for 15 to 20 minutes, and discovered a clean, new-looking box of tequila placed under a bush.


Deputy Kristina Winegar testified that she also responded to the store.  By that time, the White man, identified as Joshua Christensen, was being held on the ground by store employees.  Deputy Winegar recovered an unbroken bottle of tequila that Christensen had stuffed down his pants.


The bottles of tequila cost $21.28.  Defendant had less than $5 on his person when he was apprehended.


Defendant was charged by information with one count of commercial burglary.  The information further alleged that defendant had suffered one prior strike conviction, and two prior prison term convictions.


The case was tried to the jury.  Defendant presented no witnesses, but relied on the state of the evidence.  His motion to reduce the crime to misdemeanor petty theft was denied, and his motion for acquittal was denied.  The jury found defendant guilty as charged on the burglary; defendant separately admitted the strike and prison term priors.  Defendant asked the court to exercise its discretion to dismiss the strike prior.  The court declined to do so, and sentenced defendant to the low term of 16 months on the principal offense, doubled to two years eight months as a second strike, plus one year (consecutive) for each of his prison term priors, for a total prison commitment of four years eight months.


Defendant filed a timely notice of appeal.

ANALYSIS

I.  Briefing Under Wende and Anders

This court appointed counsel to represent defendant on appeal.  Appointed counsel has filed a brief under the authority of People v. Wende (1979) 25 Cal.3d 436 and Anders v. California (1967) 386 U.S. 738 [87 S.Ct. 1396, 18 L.Ed.2d 493], setting forth a statement of the case, and one potential arguable issue:  sufficiency of the evidence to support the conviction.  Counsel has also requested this court to undertake a review of the entire record.  


Defendant has been offered the opportunity to file a personal supplemental brief, which he has done.  The tenor of the personal supplemental brief also challenges the sufficiency of the evidence to support the conviction.  

II.  The Evidence Is Sufficient to Support the Conviction

Counsel on appeal urges that, in reviewing the sufficiency of the evidence, the court must look to all the evidence, not merely the evidence favorable to the respondent.  (People v. Johnson (1980) 26 Cal.3d 557, 577.)  However, we do “ ‘review the entire record in the light most favorable to the judgment to determine whether it contains substantial evidence—that is, evidence that is reasonable, credible, and of solid value—from which a reasonable trier of fact could find the defendant guilty beyond a reasonable doubt.’  [Citation.]”  (People v. Avila (2009) 46 Cal.4th 680, 701.)  


Unquestionably, the evidence here was more than sufficient to support the conviction.  


Defendant was observed on camera casing the liquor section of the store with his companion.  The two men went out of the store, discarded their cart, and came back inside within two minutes.  They went directly to the liquor section, and each man took a boxed bottle of tequila from the shelf.  They went to the checkout line where defendant made motions to his waist with his hands, including tugging at his clothing, after which the tequila was no longer visible.  The second man removed the bottle from its box, set aside the box, and put the bottle down his pants.  They waited through the line with no ostensible items to purchase, and the passed by the point of sale without making any attempt to pay for the liquor.  Defendant, accosted outside the store, immediately ran away.  His companion also attempted to run in a different direction, but he was detained by store employees.  Defendant was found soon thereafter running across a field opposite the store.  He was captured, and a fresh, unopened box of tequila was found hidden under a bush.  Defendant was wearing clothing identical to that of the perpetrator, as seen on the store video.  Defendant’s companion was found with the stolen tequila bottle, removed from its box, in his waistband.  The discarded box was also recovered.  The price of the tequila was $21.28; defendant had less than $5 in his possession when he was apprehended.  The evidence fully supports the jury’s verdict that defendant entered the store with the intent to steal the tequila.  


Defendant’s personal supplemental brief points to certain inconsistencies in the evidence, suggesting that these inconsistencies undermine the verdict.  For example, defendant points out that the People’s trial brief stated that, “Christensen can be seen on camera selecting a box containing a bottle of Petron and hurrying toward a busy checkout aisle,” and that defendant then “catches up to him.”  By contrast, loss prevention officer Lucas testified at trial that the two men took the packages of tequila and then “made their way to a register, I believe it was Register 7 and the Hispanic male made it first . . . .”  Defendant fails to realize that a trial brief is not evidence; there was no discrepancy in the evidence presented to the jury.  To the extent that witness Lucas’s testimony might have varied from the documentary (video) evidence, the jury was in the best position to hear or view the evidence, and to make determinations as to credibility.  At bottom, however, it is of no moment which perpetrator went to the checkout aisle first.  Defendant was clearly seen taking the liquor from the shelf.  He made furtive motions toward his waist as he stood in line, after which he was no longer seen in possession of the liquor.  He left without paying for the liquor, and ran away when loss prevention employees accosted him.  He was found soon thereafter in a nearby field, wearing the same clothing as worn by the thief, as seen on the video recording.  An undamaged box containing a bottle of tequila, identical to that taken by the thief, was recovered in the field near where defendant was apprehended.  


Defendant objects that the clothing worn by the thief—the distinctive black and white flannel jacket or shirt—was not the clothing defendant was wearing when he was booked into the jail.  Defendant urges that he was therefore not properly identified as the thief.  He attaches to his personal supplemental brief a typewritten sheet entitled a “Receipt for Clothing” from the Sheriff’s Department, showing an “intake date” of August 25, 2011, at “TIME:  0633.”  The articles of clothing purportedly taken from defendant at that time included a shirt with the color designation “BLU” and described as a “SHIRT,” a T-shirt with the color designation “BLU” and described as a “JERSEY,” and no description for any coat or jacket.  The paper is not authenticated.  It purports to describe a receipt for clothing at “intake,” on a date after the date of the burglary.  There is no evidence whatever to indicate what may have happened between the time of defendant’s apprehension on the afternoon of August 24, 2011, and his apparent booking into the jail on August 25, 2011, to explain any purported discrepancy between the clothing worn by defendant when he stole the tequila and the clothing taken from him at booking, if that is indeed what the paper represents.  Defendant complains that his clothing was not preserved for evidence to be presented at trial.  


Again, however, the jury was in the position to see the video recording and to hear the witnesses testify.  The person apprehended in the nearby field, wearing the same clothing as seen on the store video, was defendant and not someone else.  Deputy Runstrom identified defendant in court as the person he apprehended, wearing the black and white flannel shirt.  Witness Lucas also identified defendant in court as the person she saw take the liquor and run away from the store without paying for it.  Defendant also admitted during his probation interview that he had gone with Christensen into the store on the day of the burglary, and admitted that he ran away from the scene.


Defendant further complains that his trial lawyer did not call as a witness the loss prevention employee who accosted him and attempted to stop him as he left the store.  Loss prevention employee Lucas was questioned at trial whether defendant had pulled up his shirt in response to the employee (named Gautier) who confronted defendant.  Lucas testified that she was not present, and did not see defendant pull up his shirt.  Even if we accept, for the sake of the argument, that employee Gautier would have given testimony that defendant did pull up his shirt, any inconsistency on such a detail does not undermine the salient facts of the case:  defendant and his companion were inside the store, casing the liquor department.  They went out of the store and reentered, going directly to the liquor department.  Each man selected a boxed bottle of tequila.  Both men went to a busy checkout aisle, and concealed the liquor on their persons.  They left the store without paying for the tequila.  Both men tried to escape when confronted.  Defendant was found almost immediately running away across a nearby field.  A boxed bottle of tequila, identical to the kind taken by the thieves, was found in that field shortly after defendant was taken into custody.  Defendant’s companion was detained and the officers recovered a bottle of tequila he had hidden in his waistband.  He had discarded the box, which was recovered inside the store.  The events were corroborated by contemporaneous video surveillance recording.  


The evidence was more than sufficient to support the conviction.  


After a full examination of the entire record, we discern no arguable issues on appeal.  

DISPOSITION

The judgment is affirmed.  
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