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L.R. (Father) appeals from the juvenile court’s orders at the six-month review hearing pertaining to his 10-year-old son C.R. (the child).
  He contends that (1) the court erred in denying his request for a contested hearing on the child’s placement, and (2) the court erred in delegating the placement decision to the San Bernardino County Children and Family Services (CFS).  We reject these contentions and affirm the judgment.

I

FACTUAL AND PROCEDURAL BACKGROUND


The child came to the attention of CFS in January 2012 after an immediate response referral was received alleging that the child’s paternal aunt, K.R. (Aunt), hit the child in the eye causing redness and bruising.  The child explained that his aunt slapped him hard in the face because he had failed to complete his homework.  The child reported that he did not feel safe when his aunt took her medication for her medical problems and that his aunt had pushed him and hit his arm on previous occasions.  Aunt was arrested on allegations of child abuse, and the child was taken into protective custody.


The child reported that he did not know how to contact his mother or father; that he had been living with his aunt since he was five years old; and that he had an adult brother and sister and a younger sister.  Aunt reported that she had no legal rights to the child and confirmed that the child had been living with her since he was five years old.
  Aunt further stated that the child’s parents had made “so many promises to [the child] and not followed through,” resulting in the child being “emotionally affected.”  Due to Aunt’s medical problems, the child was often cared for by Aunt’s friend M.S.


The social worker spoke with Father on January 25, 2012.  Father reported that the child was born while Mother was incarcerated, that he had a lengthy criminal history, and that he abused drugs.  Father stated that he could not take care of the child at that time because “his place [was] not finished and [he had] no working bathroom.”  Father knew that his sister had anger and health problems, but believed that she was angry because of him and so he had moved out.  Father further asserted that Mother has never been a mother to the child and that Mother suffered from mental health issues and drug problems.


The social worker spoke with Mother on January 26, 2012.  She stated that she did not believe she would get custody of the child due to her history, but that she had maintained contact with him and was very close to Aunt.  Mother confirmed that she had a drug problem and arranged for two of her children to be adopted at birth.  Mother was a dependent child in Los Angeles County between 1986 and 1991.  She was adopted and had an extensive criminal and drug history.


On January 27, 2012, a petition was filed on behalf of the child pursuant to Welfare and Institutions Code
 section 300, subdivisions (b) (failure to protect) and (j) (abuse of sibling).
  At the detention hearing, the child was formally removed from his parents and placed in a foster home.


The social worker recommended that neither parent receive reunification services and that a section 366.36 hearing be set.


The child was placed in the foster home of L.B.  He was happy and adjusting well.  The child was in the GATE program for intellectually gifted children but did not like to do his homework.  Father was visiting the child and the visits were going well.  A.L. and her husband R.E. also continued to visit the child and had expressed an interest in placement of the child.  The paternal grandmother, G.R., who resided in Florida, also expressed an interest in placement, but also suggested that placement with A.L. and her family would be good for the child.


At a February 21, 2012, hearing, Father asked the matter be set contested, and both parents opposed transferring the dispositional portion of the case to Riverside County.
  In addition, both parents wanted the child placed with A.L. or the paternal grandmother.  Father’s counsel stated that Father “absolutely has no objection to placement” with A.L.  The paternal grandmother also desired the child be placed with A.L. “as soon as possible.”  The child’s counsel noted that the child “very much wants to go” with A.L.


Father also opposed the child’s physical removal from his custody, and sought mediation “primarily” on the recommendation of “no FR.”  Father’s counsel noted that there was an intake on March 11 for a parenting program and that Father wanted a referral to enroll in that program.  The juvenile court continued the matter to February 29 for mediation and to allow the nonrelative placement assessment of A.L. to be completed.


Prior to the February 29, 2012 hearing, the matter was mediated.  Father requested reunification services and CFS agreed to dismiss the mental health allegation against him.  In addition, both parents wanted A.L. and the paternal grandmother to be considered for placement.


By the February 29, 2012 hearing, A.L.’s home had been approved for placement of the child.  Father had “absolutely no objection” to placing the child with A.L., and strenuously argued for reunification services.  Following arguments from the parties and the parents’ waiver of their rights, the juvenile court found the allegations in the petition true as amended and declared the child a dependent of the court.  Father was offered supervised visitations and reunification services; Mother was not provided with services pursuant to her wishes.  Father was aware that he was required to attend a substance abuse program, a parenting program, counseling, and to randomly drug test.


The court placed the child in the home of A.L., and A.L. was given educational rights for the child.


In addition, the court ordered the social worker to initiate Interstate Compact on Placement of Children (ICPC) procedures with Florida for the paternal grandmother.  However, regarding the possibility of transferring the case to Riverside County and the commencement of the ICPC process, the court suggested that minor’s counsel or the social worker speak to the child regarding his desires, the issues of transfer and ICPC, and the long-term consequences of those decisions given the child’s intelligence level.


As of March 20, 2012, the child was doing well in A.L.’s home.  The social worker reported that the child “appeared to be happy, healthy, clean . . . and appropriately groomed.”  Father meanwhile had made limited progress on his case plan.  As of April 25, 2012, Father had not enrolled in any substance abuse programs, had not been drug testing, and had not been attending any 12-step meetings.  Father indicated that he desired to enroll in a residential treatment program.  The social worker referred Father to a drug testing facility and stated he would attempt to locate an outpatient drug treatment program.


On April 30, 2012, CFS filed a section 387 petition alleging that A.L. had allowed Father and Aunt to have unsupervised contact with the child without informing CFS, and requested a more restrictive placement for the child.  The child was removed from A.L.’s home on April 26, 2012.


A hearing on the section 387 petition was held on May 1, 2012.  Father objected to any removal of the child from A.L., arguing it would “severely disrupt” the child’s education.  After an in chambers discussion with the child and his counsel, the court noted that the child likes his aunt and likes spending time with Father; that Father “is not a protection issue” but “a failure to provide”; and that placing him in foster care, taking him from A.L.’s home, and changing his school in the middle of the year “would be negative consequences of that decision.”  The court thereafter admonished A.L. about respecting the court orders and dismissed the section 387 petition without prejudice.  The child was returned to A.L.’s home.


Sometime in May or June 2012, CFS asked the court to transfer the case to Riverside County.  CFS noted that the child was “stabilized” in A.L.’s home, Father resided in Perris, and Mother appeared to be residing in Sun City.  In addition, CFS stated that the social worker had attempted to acquire services for Father in Riverside County, but was unable to, and that it was in the child’s best interest to transfer the case to Father and the child’s county of residence.  Father filed an objection to the proposed transfer.  In July 2012, CFS withdrew its transfer request until the next hearing.


As of August 29, 2012, Father made minimal progress in his case plan.  Despite being aware of his requirements, Father had failed to participate in an outpatient substance abuse treatment program or counseling services.  In addition, he failed to appear for four drug tests and still had not completed his parenting program.  The social worker met with Father and asked him if he was willing to travel to San Bernardino to receive counseling because the contract provider for CFS would not pay for him to receive therapy in Riverside County.  Father replied that he did not want to travel to San Bernardino County for services because he had no car and did not want to take a bus.  The social worker recommended transferring the case to Riverside County so that the child and Father “can receive better services.”


Meanwhile, the child was doing well in A.L.’s home.  He viewed A.L. as his mother and called her “mom.”  The child desired to live with A.L. and had a strong bond toward her.  He was doing well emotionally, educationally, and physically in A.L.’s home, and respected A.L.  A.L. was very attentive in meeting the child’s needs and was interested in having the child placed with her on a long term basis.


A review hearing was held on August 29, 2012.  A.L., the parental grandmother, Aunt, and both parents were present.  Both parents and Aunt opposed the transfer to Riverside County.  When the court pointed out that Father was having a difficult time fulfilling his service requirements due to geography, Father interjected that he would “transfer to San Bernardino to get these services done.”  The parental grandmother, who was still living in Florida and had been approved under the ICPC, also addressed the court at length.  She stated that the child was doing well in A.L.’s home; that she was concerned “he stays doing well”; and that she wanted the child to “move on and to be out of this system.”  As long as the child was protected, she was fine having the child live with A.L.  The child’s counsel agreed that the child was doing well with A.L. and that guardianship for the child with A.L. was in the child’s best interest.


Father replied that his plan was to “take my son and return to Florida” once he completed his case plan and that he would “like to keep this in this court.”  He, however, did not “mind a temporary guardianship with [A.L.].”  Father’s counsel argued that since the inception of the case, the paternal grandmother was a placement option, and argued against transferring the case to Riverside County, noting “everybody sort of agrees with the outcome.”  The court disagreed that everybody desired the same outcome, noting the child was “flourishing” with A.L. and Father wanted to take him to Florida to live with the paternal grandmother.


Counsel for CFS pointed out that Father was in reunification.  The court agreed that was “really the issue,” and “if we are serious about the father pursuing reunification, it does not make sense to keep the case in San Bernardino . . . .”  The court further pointed out that if the parties pursued guardianship with A.L., then the court could keep the case.  Father’s counsel pointed out a third option, requesting the child immediately be placed with the paternal grandmother, and noted the family had “a statutory right to have the child placed with a relative.”  The court interjected, stating it was not a right, but a preference.  Mother’s counsel noted that Mother’s first choice was to have the child placed with the paternal grandmother, eventually with Father and, if not, guardianship with A.L.  Both parents continued to express opposition of having the case transferred to Riverside County, and Father’s counsel continued to argue that the child immediately be placed with the paternal grandmother in Florida.  Father also stated that he would waive further services if the child was placed with the paternal grandmother noting, “Whatever it takes to get it done,” and that his plan was to go to Florida “before the case” started.


Noting that the parties were “bouncing all over the place,” the court stated that it was “going to end the hearing right now” and “order the matter transferred to Riverside County.”  The court explained that it was clear that Father wanted to pursue reunification; that Father had a “right to do that”; that he had not been able “to do that given the geography so far”; and that it was going to order the transfer so Father has a chance to reunify with the child.  Father’s counsel thereafter objected to the transfer without an evidentiary hearing, noting that it wanted to question the social worker about the ICPC and question the child about his relationship with the paternal grandmother.  Father’s counsel also argued that Father would disagree that the child’s current placement is appropriate.  Following further arguments, the court transferred the case to Riverside County and continued Father’s services, finding, among others, that the current placement of the child with A.L. was appropriate; that Father had made minimal progress on his case plan; and that CFS had complied with the case plan.  The court also ordered CFS “be given authority to place” the child with the grandmother in Florida “by approval packet” if Father’s reunification efforts fail.  This appeal followed.

II

DISCUSSION


A.
Contested Hearing to Determine Relative Placement

Relying on section 361.3, Father argues that the juvenile court erred in denying his request for a contested hearing on whether the child should be placed with the paternal grandmother in Florida.  We disagree.


Section 361.3, often referred to as the relative placement preference, provides that preferential consideration must be given to suitable relatives whenever the placement of a dependent child must be made.  (§ 361.3, subds. (a), (d).)  “‘Preferential consideration’ means that the relative seeking placement shall be the first placement to be considered and investigated.”  (§ 361.3, subd. (c)(1); see also In re Sarah S. (1996) 43 Cal.App.4th 274, 286 (Sarah S.) [preferential consideration places the relative at the head of the line when the court is determining which placement is in the child’s best interest].)  However, the relative placement preference established by section 361.3 does not constitute “a relative placement guarantee.”  (In re Joseph T. (2008) 163 Cal.App.4th 787, 798, original italics (Joseph T.).)  Although the statute does not insure relative placement, it does “express[] a command that relatives be assessed and considered favorably, subject to the juvenile court’s consideration of the suitability of the relative’s home and the best interest of the child.”  (In re Stephanie M. (1994) 7 Cal.4th 295, 320, original italics.)


Section 361.3 identifies the factors that the court and social worker must consider in determining whether the child should be placed with a relative, including the child’s best interest, the parents’ wishes, the good moral character of the relative and any other adult living in the home, the nature and duration of the relationship between the child and the relative, the relative’s desire to provide legal permanency for the child if reunification fails, and the relative’s ability to protect the child from his or her parents.  (§ 361.3, subd. (a)(1)-(8).)  The juvenile court is required to consider the factors identified in section 361.3, subdivision (a), “in determining whether placement with a particular relative who requests such placement is appropriate.  [Citation.]”  (In re Antonio G. (2007) 159 Cal.App.4th 369, 377, fn. omitted.)  However, the “linchpin of a section 361.3 analysis is whether placement with a relative is in the best interests of the minor.  [Citation.]”  (Alicia B. v. Superior Court (2004) 116 Cal.App.4th 856, 862-863.)  Hence, “‘[R]egardless of the relative placement preference, the fundamental duty of the court is to assure the best interests of the child, whose bond with a foster parent may require that placement with a relative be rejected.’  [Citation.]  Section 361.3 does not create an evidentiary presumption that relative placement is in a child’s best interests.  [Citation.]”  (In re Lauren R. (2007) 148 Cal.App.4th 841, 855.)


By its terms, section 361.3 applies in two situations:  When a child is removed from parental custody (§ 361.3, subd. (a)) and thereafter, “whenever a new placement of the child must be made . . . .”  (§ 361.3, subd. (d).)


We consider the first situation when section 361.3 applies—removal from parental custody.  Section 361.3, subdivision (a), provides in part:  “In any case in which a child is removed from the physical custody of his or her parents pursuant to Section 361, preferential consideration shall be given to a request by a relative of the child for placement of the child with the relative, . . .”  This provision “assures interested relatives that, when a child is taken from her parents and placed outside the home pending the determination whether reunification is possible, the relative’s application will be considered before a stranger’s application.  [Citation.]”  (Sarah S., supra, 43 Cal.App.4th at p. 285.)


When the child was removed from Aunt’s custody and a placement became necessary, the record reveals the paternal grandmother was accorded preferential consideration as required by the statute.  (§ 361.3, subd. (a).)  However, the record also reveals that both parents, as well as the paternal grandmother, wanted the child to be placed with A.L. “as soon as possible.”  The child’s counsel also noted that the child “very much wants to go” with A.L.  The record shows that the parties desired the child to be placed with A.L. and that they were concerned about the child’s well-being.  As pointed out by Father’s appellate counsel during oral argument, we acknowledge that Father preferred placement of the child with the paternal grandmother.  However, the record reveals that Father also wished the child be placed with A.L., recognizing the child’s best interest.  Although CFS delayed the ICPC approval process for the paternal grandmother, there is no indication in the record that the juvenile court violated the preferential consideration afforded under section 361.3, subdivision (a), or that Father had a right to a contested hearing in regards to the child’s placement when it became necessary to transfer the case to Riverside County.


The relative placement preference also applies when a change of placement becomes necessary.  Section 361.3, subdivision (d), provides in part that “[W]henever a new placement of the child must be made, consideration for placement shall again be given as described in this section to relatives who have not been found to be unsuitable and who will fulfill the child’s reunification or permanent plan requirements.”  The relative placement preference afforded by section 361.3, subdivision (d), has been found to apply when a new placement becomes necessary after reunification services are terminated, but before parental rights are terminated.  (Cesar V. v. Superior Court (2001) 91 Cal.App.4th 1023, 1032.)  Conversely, when there is no need for a change in the child’s placement, the preference has been found not to apply.  (In re Lauren R. (2007) 148 Cal.App.4th 841, 853-855.)  


Section 361.3, subdivision (d), did not apply here.  Father’s reunification services had not been terminated; and there was no indication that a new placement became necessary.  In fact, at the August 29, 2012 status review hearing, the paternal grandmother, who had been approved under the ICPC, stated that the child was doing well in A.L.’s home and that she was fine having the child live with A.L.  Although Father desired to take his son to Florida to live with the paternal grandmother, he also wanted to complete his case plan, “keep this in this court,” and did not “mind a temporary guardianship with [A.L.].”  According to the record, and the statements made by the parties at the August 29 hearing, the sole reason Father and his counsel sought a hearing on the relative placement issue was because the juvenile court was transferring the case to Riverside County to allow Father the opportunity to complete his case plan.


We recognize that the court in Joseph T., supra, 163 Cal.App.4th 787, a case relied upon by Father, has held that the relative placement preference afforded by section 361.3, subdivision (d), should be an ongoing preference, whether or not a new placement is needed.  (Id. at p. 795.)  Specifically, the court in Joseph T. expanded the relative preference after disposition to whenever a relative comes forward during the reunification period and requests placement, whether or not a new placement is needed.  (Id. at p. 794.)  Even if subdivision (d) is construed as broadly as Joseph T. suggests, a matter we need not decide, it does not support Father’s relative placement request or that he had a right to a contested hearing on the child’s placement.  Unlike in Joseph T., the juvenile court here considered the paternal grandmother for placement of the child.  Moreover, unlike the relative in Joseph T., the paternal grandmother was fine having the child remain in A.L.’s home, and she did not demand a contested hearing or request immediate placement of the child in her home.  Indeed, even though as pointed out by Father’s appellate counsel during oral argument, Father’s first preference was placement with the paternal grandmother, the record reveals that the parties involved were in agreement of having the child remain in the home of A.L.  It appears that Father’s trial counsel’s request for a contested hearing on relative placement became necessary only when the juvenile court pointed out that it would be transferring the case to Riverside County to allow Father to complete his case plan.  


Furthermore, unlike a “de facto parent,” who is generally entitled to present evidence at a dependency hearing, a “relative” ordinarily has only the more limited right to address the court.  (See In re Jonique W. (1994) 26 Cal.App.4th 685, 693; In re Patricia L. (1992) 9 Cal.App.4th 61, 66; Cal. Rules of Court, rule 5.534(e), (f) [Upon a sufficient showing, a child’s “relative” may also be present at a hearing and is permitted to address the court].)  Thus, it is arguable that, even if the paternal grandmother can demand a contested hearing, the California Rules of Court do not permit full participation by a mere “relative” in the presentation of evidence and other aspects of adversarial dependency proceedings.


To our knowledge, the relative placement preference has never been applied to remove a child in a long-term, stable and continuing placement because a parent requests it to prevent a case from being transferred.  At the time of the August 29, 2012 status review hearing, Father was still in the process of completing his case plan and the parties, including the parents and the paternal grandmother, were in agreement to have the child remain in the home of A.L.  Moreover, the juvenile court did not foreclose the possibility of the child being placed with the paternal grandmother if it was in the child’s best interest.  Therefore, we reject Father’s contention that the juvenile court erred in not placing the child with the paternal grandmother and refusing to grant Father’s request for a contested hearing on the placement request.  


B.
Delegation to CFS

At the conclusion of the August 29, 2012 hearing, the juvenile court ordered the supervising agency could “make a recommendation” to place the child with the paternal grandmother “by approval packet” before the next review hearing.
  Father claims that the juvenile court erred in delegating the placement decision to CFS.  We disagree.  


The juvenile court stated that the agency had the power to “recommend” placing the child in Florida with the paternal grandmother through an “approval packet” procedure.  Contrary to Father’s contention, the court did not give the agency absolute power to move the child from A.L.’s home and place him with the paternal grandmother in Florida.  Rather, the order was made so as to give the Riverside County agency the decision to make a recommendation by approval packet if reunification efforts by Father failed.  It appears that order was also made to indicate to the Riverside County agency that “there is a completed” and “approved ICPC” for the paternal grandmother, “and that the social worker services agency has the authority to place by approval packet. . . .”  We agree with CFS that the order did not prejudice Father or any other party involved, and was designed to facilitate rather than interfere with Father’s wishes.  There was no delegation of authority to the social services agency.

III

DISPOSITION


The judgment is affirmed.
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	�  The child’s mother, J.N. (Mother), is not a party to this appeal. 





	�  The child had previously lived with a family friend, A.L., beginning when he was six weeks old.  This was an informal arrangement.  After the child began living with his aunt, A.L. and her husband R.E. maintained a relationship with the child through visitation.


	�  All future statutory references are to the Welfare and Institutions Code unless otherwise stated.





	�  The petition was later amended on February 17, 2012.





	�  At the time, both parents as well as A.L. resided in Riverside County, but Mother was ready to move to San Bernardino County to keep the case in San Bernardino County.


	�  It appears that the juvenile court intended for the Riverside County agency to have this authority once the case was formally transferred to that county.  The court specifically stated:  “The Department be given authority to place with paternal grandmother in Florida.  The minutes should reflect that ICPC has been approved.  While reunification remains a probability with the father, he should remain here with Ms. [L.]  [¶]  But at some point it’s either going to look like that is going to work, or it’s going to look like it’s not going to work.  The social worker should have authority to make a decision at least not to wait six months to come back to court, but to make a recommendation in the interim by approval packet.”
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