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OPINION





APPEAL from the Superior Court of San Bernardino County.  Michael A. Smith, Judge.  (Retired Judge of the San Bernardino Super. Ct. assigned by the Chief Justice pursuant to art. VI, § 6 of the Cal. Const.)  Affirmed.


Leslie A. Rose, under appointment by the Court of Appeal, for Defendant and Appellant.


No appearance by Plaintiff and Respondent.



Defendant and appellant Marvin Williams appeals after the trial court denied his petition for resentencing under Penal Code section 1170.126 known as the Three Strikes Reform Act of 2012 (Prop. 36, as approved by voters, Gen. Elec. Nov. 7, 2012) (Three Strikes Reform Act).  Defendant filed a notice of appeal on March 1, 2013.  We affirm.  

FACTS AND PROCEDURAL HISTORY

In January 2002, police officers responded to the report of Jane Doe, the victim, who lived in an apartment in Fontana.  The victim told police that, the night before, she had locked her apartment and gone to bed.  Her four-year-old child slept in the same bedroom.  The victim was awakened at approximately 5:15 a.m. when a man put one hand over her mouth, and his arm around her neck.  The man told her not to awaken the child or he would kill her.  The man lifted the victim off the bed and walked her downstairs, holding one hand over her mouth.  When they reached the living room, he forced her to the floor.  The victim began to struggle, and the man produced a knife, which he pointed at her throat.  The man undressed the victim, put his fingers into her vagina, and forced her to have intercourse with him.  


Even though the man was wearing a ski mask, the victim recognized him as defendant, the son of the maintenance man at the apartment complex.  The manager of the apartment complex told police that she had recently given a key to the office to the maintenance man, defendant’s father.  The apartment manager noticed that one of two locks on the office had not been locked, and that the key to the victim’s apartment was missing.  


When police questioned defendant, he eventually admitted taking his father’s key to the apartment office, and using it to access the office and take the manager’s key to the 

victim’s apartment.  He stated that he had used the key to let himself into the victim’s apartment, but claimed that the victim had invited him to come, and that they had had consensual sex.  He also claimed that he had supplied drugs to the victim in the past, and that she had paid him with sex.  


Defendant was arrested and charged with first degree residential burglary, forcible rape, rape with a foreign object, and second degree burglary.  Defendant was convicted of all counts in August 2004, and the matter was referred to the probation department for a pre-sentence report.  


The probation report recommended a determinate sentence of four years on the first degree burglary (burglary of the victim’s apartment) and one year six months on the second degree burglary (burglary of the manager’s office), for a total determinate term of five years six months.  The probation report also recommended a consecutive indeterminate sentence of 25 years to life under the “One Strike” law for the rape (Pen. Code, §667.61), with a consecutive 10-year enhancement for use of the knife with respect to that count.  Another term of 25 years to life was recommended for the sexual penetration with a foreign object, plus a four-year middle term consecutive enhancement for weapon use as to that count.  The total indeterminate term would be 64 years to life.  


The sentencing hearing was held on April 28, 2005.  At that hearing, the trial court actually imposed a determinate term of 10 years eight months, consisting of six years for the sexual penetration count (selected as the principal determinate charge), plus four years for the weapon enhancement, plus eight months for the second degree burglary 

(one-third the middle term), consecutive.  The court stayed the term on the first degree residential burglary pursuant to Penal Code section 654.  The court also imposed a consecutive indeterminate one strike sentence of 25 years to life for the rape.  Defendant’s total commitment was thus 35 years eight months to life.  


On December 11, 2012, defendant filed a handwritten request or motion for resentencing, essentially setting forth his version of the facts, and complaining about alleged improper representation by his trial counsel.  The trial court treated defendant’s handwritten filing as a petition for recall of the sentence under Penal Code section 1170.126, allowing three strike defendants whose current felony is nonviolent and nonserious to petition for resentencing after the Three Strikes Reform Act.  The court determined that defendant’s current offenses included serious and violent felonies, and denied the petition.  The trial court notified the public defender of the ruling; the public defender filed a notice of appeal on defendant’s behalf.  

ANALYSIS

After the notice of appeal was filed, this court appointed counsel to represent defendant.  Counsel has filed a brief under the authority of People v. Wende (1979) 25 Cal.3d 436 and Anders v. California (1967) 386 U.S. 738 [87 S.Ct. 1396, 18 L.Ed.2d 493], setting forth a statement of the case, a brief resume of the facts, and identifying one potential arguable issue:  did the trial court err in denying defendant’s petition for resentencing under Penal Code section 1170.126?  


Defendant was offered an opportunity to file a personal supplemental brief, which he has done.  Under People v. Kelly (2006) 40 Cal.4th 106, we have conducted an independent review of the record and find no arguable issues.  


For the sake of completeness, we note that Penal Code section 1170.126, which allows certain qualifying inmates already serving a three strikes sentence to petition for resentencing under the Three Strikes Reform Act, has no applicability to this case.  Defendant was sentenced below pursuant to the One Strike law (Pen. Code, §667.61), not as a third-striker.  


Defendant’s supplemental appellate brief, which appears to be addressed more to appointed appellate counsel than to the court, points out that the “Three Strikes” law does not apply to him, and could not legally be applied to him, because he had no prior record before he was charged with the instant offenses.  He therefore argues that his sentence “[b]y [l]aw [s]hould [b]e [r]ecalled.”  Defendant fails to apprehend, however, that he was not sentenced under the Three Strikes law at all; he was sentenced under an entirely different scheme, the One Strike law, which applies to certain sex offenses, and does not require proof of any prior “strike” or other offense.  (Pen. Code, § 667.61.)  


Even if the Three Strikes law were applicable in defendant’s case, three strikes inmates are eligible for resentencing only if the current offense is a nonviolent or nonserious felony; here, defendant’s current offenses include serious or violent felonies (e.g., forcible rape).  


We further note that defendant’s handwritten petition below never purported to seek resentencing under the Three Strikes Reform Act.  Instead, he wished to argue trial matters that should have been raised on appeal from the original judgment in 2005 (such as incompetence of counsel, or misconduct of a prospective juror during the selection process).  The time for appeal from the judgment had, of course, long passed.  Principally, defendant was unhappy with his trial representation, and complained about certain evidentiary matters.  


Defendant complained, for example, that the prosecution introduced a knife into evidence at trial, but there were no fingerprints or DNA obtained from the knife.  As defendant stated, however, “The Only Connection with me & this Knife is that the Victim Said I Had one.”
  Defendant is correct.  That was the evidence that connected him to the knife.  The jury was entitled to credit that evidence.  


Defendant complained that he was not allowed to introduce evidence of the victim’s occupation as an exotic dancer, which he claimed would have explained his connection with her, and his involvement in selling drugs to her.  Defendant’s statement to police, however, fully presented his contention that he had provided drugs to the victim and that she had paid for them by having sex with him.  Again, it was within the province of the jury to weigh the credibility of the witnesses.  The victim’s occupation was irrelevant and properly excluded.  


Defendant objected that the victim had testified that she cleaned herself with napkins after the assault, but the napkins were never produced in evidence.  However,

 any fluids or DNA evidence recoverable from the napkins could only have confirmed what no one disputed:  that defendant was the person who had had sex with the victim.  The only issue was whether he had done so with the victim’s consent or against her will.  Even under defendant’s version of events, the napkins were irrelevant.  


Defendant complained that his attorney discouraged him from testifying on his own behalf at trial.  He believes the trial was unfair because he never got to explain “[m]y [s]ide” to the jury.  In his petition, he detailed the evidence he wished to present.  He wrote, “Yes I Lied on My Police statements[.]  I was A Young 20 yr. old Fool Saling Crystal Meth, Part[y]ing with my So Call Home boys, Going to Strip clubs, & Hangging out most oF the Nights, But At the Same time I was Also A Married 20 yr. old Fool with a New born Daughter, with A Job, I Never been In trouble with the Law befor, I Never Had A traFFic ticket, Nor Been to A Juvenile Facility[.]  My testimony If givin the opertunity I would oF told the Jurry, I Sold Drugs!  Nothing Big, But Enough to Party[.]  [The victim] was An Exotic dancer who I payed In Drugs (Crystal Meth) to Show me & my Homeboys A good time, she never FullFilled Her Word, So my Pla[]n was to Break In Her place & Rob Her, So I Broke In, Awokin her, went Down Stair’s & Demanded my money or my Drugs!  She told Me She Didn’t Have Neither, But She Could Make Good on what I Payed For, So I promised Her Even More If She took it A Notch Futher, & to Make good on my End I Dissplayed what I Had, & She Had Sex with Me For the Drugs, 

But I was In Control, I was In Power, & I Never gave Her Anything!”
  Far from being exculpatory, the summary of evidence defendant now claims he wanted to present simply confirms his guilt.  Even under defendant’s version of events, he burglarized the victim’s apartment intending to “[r]ob” her, and he coerced her into having sex with him when she did not either return the drugs he claimed to have given her or pay him money for the drugs.  


The probation officer who interviewed defendant and prepared the sentencing report observed that defendant “sees himself as the victim in this case.”  Defendant was “focused on the fact that he claims to have had sex with the victim on one occasion, and that alone makes her a person that cannot be raped, at least by him.”  Defendant’s recitation of the evidence he now states that he had wished to present betrays a profound misunderstanding both of the implications of that evidence and of the law.  


Defendant found fault with his trial attorney for failing to call witnesses that defendant wanted subpoenaed, and he pointed out that his attorney later resigned from the State Bar with charges pending, which defendant interpreted as proof that the attorney failed to represent him properly at trial.
  Nothing contained in defendant’s moving papers, however, demonstrates any incompetence of the trial attorney with respect to this case.  Defendant’s own statements amply demonstrate that no miscarriage of justice has occurred in the proceedings below.  


No arguable issues are presented.  

DISPOSITION

The order denying defendant’s motion for resentencing was properly denied.  The judgment is affirmed.  
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MCKINSTER


 J.

We concur:

HOLLENHORST


Acting P. J.

RICHLI


 J.

� Italicized portions denote grammatical and spelling errors in the original.


� Italicized portions denote grammatical and spelling errors in the original.





	� The State Bar charging documents may be found at the link:  <http://www.abajournal.com/files/042208_state_bar.pdf>.  
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