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I.  INTRODUCTION

In April 2011, plaintiff and appellant Armando Garcia lost his home in a nonjudicial foreclosure sale.  Thereafter, he sued several defendants, including defendant and respondent Vericrest Financial, Inc. (Vericrest), the “servicer” of his $150,000 home loan.  In a third amended complaint (TAC), Garcia alleged causes of action against Vericrest for wrongful foreclosure, breach of contract, and breach of the implied covenant of good faith and fair dealing.
  Vericrest demurred to the TAC on the ground it failed to state a cause of action.  (Code Civ. Proc., § 430.10, subd. (e).)  The trial court sustained the demurrer without leave to amend, and Garcia appeals from the judgment dismissing his complaint against Vericrest.  

We affirm.  As we explain, the allegations of the TAC, along with documents attached to the TAC, fail to state a cause of action against Vericrest. 
II.  DISCUSSION

A.  Standard of Review

A demurrer, including a general demurrer on the ground that a complaint fails to allege facts sufficient to state a cause of action, is a trial of pure questions of law, and as such, “‘presents the same question to the appellate court as to the trial court, namely, whether the plaintiff has alleged sufficient facts to justify any relief . . . .’”  (Alfaro v. Community Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1371.)  Thus, on appeal from a judgment of dismissal following an order sustaining a general demurrer, we focus on the legal sufficiency of the complaint (Landmark Screens, LLC v. Morgan, Lewis & Bockius, LLP (2010) 183 Cal.App.4th 238, 244), and we independently determine whether its allegations state a cause of action (Unfair Fire Tax Com. v. City of Oakland (2006) 136 Cal.App.4th 1424, 1427). 


We interpret the allegations of the complaint liberally, with a view to attaining substantial justice between the parties.  (Alfaro v. Community Housing Improvement System & Planning Assn., Inc., supra, 171 Cal.App.4th at p. 1371; Code Civ. Proc., § 452.)  That is, we give the complaint a reasonable interpretation, reading it as a whole and its parts in their context.  (Speegle v. Board of Fire Underwriters (1946) 29 Cal.2d 34, 42.)  We treat the demurrer as admitting all material facts properly pleaded, but not contentions, deductions, or conclusions of fact or law.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  “In addition to the complaint’s allegations . . . [w]e also consider the complaint’s exhibits.  [Citations.]  Under the doctrine of truthful pleading, the courts ‘will not close their eyes to situations where a complaint contains allegations of fact inconsistent with attached documents . . . .’  ‘False allegations of fact, inconsistent with annexed documentary exhibits . . . may be disregarded . . . .’  [Citations.]”  (Hoffman v. Smithwoods RV Park, LLC (2009) 179 Cal.App.4th 390, 400.)  
Ultimately, we may uphold the order sustaining the demurrer only if the complaint fails to state a cause of action under any possible legal theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  “The judgment of dismissal will be affirmed if it is proper on any of the grounds stated in the demurrer[], whether or not the trial court relied on any of those grounds.”  (Mission Oaks Ranch, Ltd. v. County of Santa Barbara (1998) 65 Cal.App.4th 713, 721.)
B.  Factual Background


In 2011, Garcia owned a home in Victorville that his father built in the 1950’s.  In April 2007, Garcia took out a $150,000 loan from Citi, secured by a deed of trust recorded on May 3, 2007.  Garcia was unable to maintain the original loan payments.  
In October 2009, Citi contacted Garcia “to assess his financial situation and to discuss ways he could avoid foreclosure,” and “gave” him until October 20, 2009, to contact a HUD-certified counseling agency.  In 2010, a notice of default was recorded,  followed by a notice of sale setting the date of a nonjudicial foreclosure sale on July 19, 2010.  The sale did not occur.  Meanwhile, Garcia sought to modify his original loan with Citi.  
In a January 19, 2011, letter, Citi advised Garcia that he had been “approved to enter into a trial period plan under the Home Affordable Modification Program,” and “[t]o accept” the trial loan modification “offer” or “trial period plan,” he was required to make his “first monthly ‘trial period payment’” of $777.79 by February 1, 2011.  If he made two more trial loan payments of $777.79 by March 1, 2011, and April 1, 2011, his loan would be “permanently modified” and he would be sent a “modification agreement detailing the terms of the modified loan.”
  

On January 31, 2011, Western Union, on behalf of Citi, sent Garcia a letter confirming his verbal authorization of “a payment arrangement to CitiMortgage on 02/01/11,” and that “[p]er our agreement,” $777.79 would be debited from his Bank of America checking account on February 1, 2011.  A second letter to Garcia from Western Union, also dated January 31, 2011, confirmed Garcia’s verbal authorization to make two more payments of $777.79 to Citi, and that these payments would be automatically debited from his checking account on March 1, 2011, and April 1, 2011.  
Garcia’s February 1, 2011, payment of $777.79 to Citi was automatically debited from his checking account on February 3, 2011,
 and credited to his loan account with Citi.  Then, on February 18, 2011, Garcia received “correspondence” from Citi advising him that Citi was “transferring” his loan to Vericrest effective March 1, 2011, and that Vericrest would “send him a confirmation.”  
The TAC does not include the “correspondence” that Garcia alleged he received from Citi on February 18, 2011, notifying him that his loan was being transferred to Vericrest effective March 1, 2011.  Attached to Citi’s demurrer, however, is a letter dated February 11, 2011, from Citi to Garcia that Citi claimed constituted the “correspondence” referred to in the TAC.  The February 11 letter notified Garcia that his automatic withdrawal arrangement with Citi would be “cancelled” effective February 28, 2011, and that Citi would accept no payments from Garcia after February 28, 2011.  The letter stated:  “Effective March 1, 2011, your mortgage loan servicing will be transferred from CitiMortgage to Vericrest Financial, Inc.  This Transfer does not affect the terms or conditions of your loan documents other than the terms directly related to the servicing of your loan.”
  

At the hearing on the demurrer, the trial court acknowledged that the February 11 letter was not properly before the court and ultimately sustained the demurrer based solely on the allegations of the TAC and the documents attached to the TAC.  At one point, however, the court indicated that the February 11 letter was “determinative,” and counsel for Garcia acknowledged that the February 11 letter was, in fact, the “correspondence” referred to in the TAC, but counsel also represented Garcia never read the letter when he received it on February 18 because he believed he already “had a deal” with Citi.  
As will appear, we conclude the demurrer was properly sustained without leave to amend, even without reference to the February 11 letter.
  In its demurrer, Citi argued that the allegation in the TAC that the loan was transferred or assigned to Vericrest “[was] false and to be disregarded,” because the documents attached to the TAC showed Vericrest was not, in fact, the assignee of the loan.
The TAC effectively acknowledged that Garcia did not make the March 1, 2011, payment, either to Citi or to Vericrest.  Attached to the TAC is a letter from Vericrest to Garcia, dated March 9, 2011, advising Garcia that the new owner of his loan was “LSF7 Bermuda NPL VI Trust, c/o Vericrest Financial,” and that Vericrest was the “servicer” of the loan.  On April 1, 2011, Garcia’s home was sold at a nonjudicial foreclosure to Richard Hebb of Hillside Land Corp.  

C.  Procedural History

Garcia filed his original complaint in the present action on April 8, 2011, alleging multiple causes of action against Citi and Vericrest, among other defendants.  
In September 2012, Garcia filed his operative TAC alleging three causes of action against Vericrest for (1) wrongful foreclosure, (2) breach of contract, and (3) breach of the implied covenant of good faith and fair dealing.  As noted, Vericrest demurred to the TAC; the demurrer was sustained without leave to amend, and judgment was entered dismissing the TAC against Vericrest.  Garcia timely appealed.
D.  Analysis

The three causes of action alleged in the TAC against Vericrest are each based on the theory that Vericrest breached a contractual obligation to Garcia when it failed to withdraw the March 1, 2011, payment from Garcia’s checking account pursuant to Garcia’s January 2011 authorization to allow Citi to deduct the March 1 payment.  Garcia maintains that Vericrest, as the transferee or assignee of the loan, had a contractual obligation to him to deduct the March 1 payment from his checking account, even though he did not authorize Vericrest to deduct the March 1 payment.  
Garcia’s breach of contract theory against Vericrest fails for the reasons the trial court explained in sustaining the demurrer to the TAC without leave to amend:  Garcia’s January 2011 automatic withdrawal authorizations to Citi, confirmed by Western Union on behalf of Citi, were binding on Citi but they were not binding on Vericrest.  
Vericrest’s March 9, 2011, letter to Garcia, attached to the TAC as exhibit D, shows the loan was assigned to LSF7 BERMUDA NPL VI Trust, not Vericrest, and that Vericrest was merely the servicer of the loan, “handl[ing] the ongoing administration of [the] loan.”  Though Vericrest succeeded to Citi’s obligations to Garcia under the trial loan modification agreement that Garcia made with Citi, the automatic withdrawal authorizations were not part of Garcia’s trial loan modification agreement with Citi that Citi assigned to Vericrest.  
Citi’s January 19, 2011, offer to Garcia to participate in the trial loan modification program—which Garcia accepted by making the February 1, 2011, payment—did not indicate that Citi, or any successor loan servicing company would be obligated to accept any of the trial loan modification payments by automatically withdrawing the payments from Garcia’s checking account.  Instead, Citi later agreed to accept the three trial loan payments by automatic withdrawal, as confirmed by Citi’s agent, Western Union, in its January 31, 2011, letters to Garcia.  Nothing in the Western Union letters indicated that Citi’s agreement to accept Garcia’s payments by automatic withdrawal was binding on any successor servicer of the loan.  
Because Garcia had no automatic debit agreement with Vericrest, Garcia’s claims that Vericrest “voluntary disabled” itself from accepting his March 1 payment and failed to accept the “burdens” of servicing his loan with the “benefits,” are completely misplaced and unavailing.  Garcia also points out that a contract is not valid if there is no meeting of the minds.  And in fact, here, that is exactly the case.  Vericrest and Garcia had no agreement or “meeting of the minds” that Vericrest would automatically deduct the March 1 payment from Garcia’s checking account.  Vericrest breached no such agreement, because there was no such agreement!  

Quinn v. Ocwen Fed. Bank FSB (8th Cir. 2006) 470 F.3d 1240 (Quinn) is closely on point.  There, the Quinns mortgaged their home to Provident Bank and authorized Provident Bank, or its successors and assigns, to automatically withdraw the monthly mortgage payments from their account at another bank.  (Id. at p. 1243.)  The authorization plainly placed the responsibility on the Quinns to ensure that the payments were made, whether by automatic withdrawal or other means.  In signing the authorization, the Quinns acknowledged they were “responsible for making payments on the note by other means if [their] payment [was] not drafted on the day specified no matter the cause.”  (Ibid., capitalization omitted.)  
Provident Bank sold the Quinn’s mortgage to Wells Fargo Bank, which engaged Ocwen Federal Bank to service the loan.  (Quinn, supra, 470 F.3d at p. 1243.)  The Quinns demanded that Ocwen automatically deduct their monthly payments pursuant to the automatic withdrawal authorization the Quinns signed with Provident Bank, but Ocwen informed the Quinns that, “when the servicing of a loan is transferred to Ocwen, automatic draft information is not transferred, and a new application is necessary to begin an automatic draft program with Ocwen.”  (Ibid.)  The Quinns refused to sign a new automatic withdrawal application with Ocwen, insisting that Ocwen automatically withdraw their payments pursuant to the Provident Bank authorization.  (Ibid.)  The Quinns made some payments to Ocwen by check, but they later fell behind in their payments and notified Ocwen they would make no further payments unless Ocwen used the authorization they signed with Provident Bank.  (Id. at pp. 1243-1244.)  
The Quinn’s refinanced their mortgage with another lender and sued Ocwen for breach of contract.  (Quinn, supra, 470 F.3d at p. 1244.)  The court in Quinn concluded the Quinns could not show they had a valid contract with Ocwen, because the terms of their automatic withdrawal authorization with Provident Bank did not require Provident Bank to assign the authorization to a buyer or assignee of the Quinn’s mortgage.  (Id. at pp. 1244-1245.)  In addition, the Quinns had no contract with Ocwen under Arkansas law, independent of the Provident Bank authorization, because there was no “mutual assent” or “meeting of the minds” between the Quinns and Ocwen requiring Ocwen to automatically deduct the Quinn’s monthly payments.  (Id. at p. 1245.)  Here, too, nothing in Garcia’s January 2011 automatic withdrawal authorization to Citi authorized Citi to assign the authorization to any buyer or assignee of Garcia’s loan, and Garcia had no agreement with Vericrest, requiring Vericrest to automatically deduct his March 1 or April 1 payments from his Bank of America checking account. 
III.  DISPOSITION

The judgment is affirmed.  Vericrest shall recover its costs on appeal.  (Cal. Rules of Court, rule 8.278.)
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	�  In a separate appeal in case No. E061120, we affirm a separate judgment in this action dismissing Garcia’s claims for wrongful foreclosure, breach of contract, and breach of the implied covenant of good faith against Citimortgage, Inc. (Citi).


	�  The facts are taken from the allegations of Garcia’s operative TAC and the documents attached to the complaint.


�  The Janaury19, 2011, letter further advised Garcia that:  “The trial period offers you immediate payment relief and gives you time to make sure you can manage the lower monthly mortgage payment.  The trial period is temporary, and your existing loan and loan requirements remain in effect and unchanged during the trial period.”  “We will not proceed to foreclosure sale during the trial period, provided you are complying with the terms of the trial period plan,” and “[a]ny pending foreclosure action or proceeding that has been suspended may be resumed if you are notified in writing that you failed to comply with the terms of the trial period plan . . . .”  





	�  For purposes of Vericrest’s demurrer, it is undisputed that the two-day delay in debiting Garcia’s February 1, 2011, payment is immaterial.  


�  The February 11 letter advised Garcia that:  “1.  CitiMortgage will stop accepting your mortgage payments after February 28, 2011.  [¶]  2.  The date your new servicer, Vericrest Financial, Inc., will start accepting payments is March 1, 2011.  As of this date, all payments should be remitted to Vericrest Financial, Inc.  [¶]  3.  If you have already mailed your payment to CitiMortgage and it is received after the transfer date, it will be forwarded to Vericrest Financial, Inc. for processing.  [¶]  4.  This transfer does not affect the status of any pending bankruptcy or foreclosure proceedings.  [¶]  5.  If your payment is currently being automatically debited, this service will be cancelled, as of February 28, 2011.”  (Italics and bolding omitted.)  The letter also advised Garcia, in bold capital letters, to “CONTACT YOUR NEW SERVICER, VERICREST FINANCIAL, INC. ON OR AFTER MARCH 1, 2011” and to “SEND PAYMENT TO” Vericrest at an Oklahoma City address.  


�  As the trial court acknowledged, the February 11 letter was not properly before the court because it was not attached to the TAC.  Indeed, the contents of the letter may not be considered in determining whether the TAC states a viable cause of action.  On this point, Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97 is instructive.  There, the plaintiff pled that an agreement was memorialized in a July 2, 2002, letter, but the plaintiff did not attach the letter to its complaint.  (Id. at p. 104.)  In ruling on the defendant’s general demurrer to the complaint, the trial court erroneously took judicial notice of statements contained in the letter, though the parties disputed the proper interpretation of those statements, and additional extrinsic evidence, not before the court, was relevant in interpreting the statements.  (Id. at pp. 109, 113-115.)  As the appellate court explained:  “‘“A demurrer is simply not the appropriate procedure for determining the truth of disputed facts.”  [Citation.]  The hearing on demurrer may not be turned into a contested evidentiary hearing through the guise of having the court take judicial notice of documents whose truthfulness or proper interpretation are disputable.  [Citation.]’”  (Id. at pp. 113-114.)  “[A] court cannot by means of judicial notice convert a demurrer into an incomplete evidentiary hearing in which the demurring party can present documentary evidence and the opposing party is bound by what that evidence appears to show.”  (Id. at p. 115.)  
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