
Filed 10/14/14  G.P. v. A.P. CA4/2
NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for publication or ordered published, except as specified by rule 8.1115(b).  This opinion has not been certified for publication or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION TWO

	G.P.,


Respondent,

v.

A.P.,


Appellant.


	
E058632


(Super.Ct.No. FAMVS1000339)


OPINION





APPEAL from the Superior Court of San Bernardino County.  David R. Proulx, Temporary Judge.  (Pursuant to Cal. Const., art. VI, § 21.)  Affirmed.


Law Office of M. Oana Filimon and M. Oana Filimon for Appellant.


Zumbrunn Law Corporation and Gregory L. Zumbrunn for Respondent.

INTRODUCTION
The parties to this appeal, appellant A.P. and respondent G.P., are the parents of J.P., a minor.  The parties have never been married to one another.  A.P. is a citizen and resident of Romania, G.P. is a citizen of the United States and a resident of California, and J.P. was born in Illinois.  In 2012, this court affirmed the trial court’s denial of A.P.’s petition under the Hague Convention,
 in which she sought a determination that Romania was the child’s habitual residence, and affirmed the trial court’s finding that California rather than Romania had jurisdiction over the child’s custody under the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) (Fam. Code, § 3400 et seq.).
  (G.P. v. A.P. (Dec. 21, 2012, E054201 [nonpub. opn.] (hereafter G.P. I).)

A.P. now appeals from an order rejecting her subsequent attempt to register a Romanian custody order—the same order which we previously held to be ineffectual because, we held, California had exclusive jurisdiction under the UCCJEA.  A.P. contends that the trial court incorrectly held that res judicata principles prohibited A.P. from relitigating the validity of the Romanian custody order.  A.P. contends that our opinion in G.P. I is not a bar to relitigating the issue because in G.P. I we did not address her contention that the Romanian order was in substantial conformity with the jurisdictional requirements of the UCCJEA.
As we discuss below, relitigation of the question of the Romanian court’s jurisdiction is barred by the doctrine of law of the case, and we will therefore affirm the judgment.  We will also affirm the trial court’s award of attorney fees to G.P.
FACTUAL AND PROCEDURAL HISTORY
The following background facts are taken from our opinion in G.P. I:

“A.P., a citizen of Romania, came to the United States on a student visa and continued living and working in California for several years after her three-month visa had expired.  In late 2008, she began a relationship with G.P., an American citizen, and moved into his residence in Hesperia.  In January 2009, she became pregnant.  The couple’s relationship deteriorated, and in July 2009, A.P. left California, intending to return to Romania for the birth of her child.  However, she stayed with friends in Illinois for a time, and J.P. was born on September 16, 2009, in Park Ridge, Illinois.  Although A.P. has always acknowledged that G.P. is the child’s father, she did not put his name on the child’s birth certificate.[
]  G.P. and A.P. were not married.  
“On October 15, 2009, A.P. returned to California with J.P. and resumed living with G.P.  A.P. testified[
] that G.P. promised that they would be a family, but that she discovered on her return to California that G.P. had a girlfriend, Cherry, who was living with him.  G.P. testified that Cherry had accompanied him to Illinois to pick up A.P. and their son and that A.P. was aware that he did not intend to resume a romantic relationship with her.  He offered photographs showing A.P. with Cherry in Illinois and on their trip home to Hesperia.  He testified that they agreed that A.P. would live with him for up to one year, until she could ‘get on her feet.’  A.P. occupied a separate bedroom in G.P.’s house, and they alternated weeks providing care for J.P.
“On February 2, 2010, A.P. took J.P. and departed for Romania, without G.P.’s knowledge or consent.  On February 4, 2010, G.P. filed a parentage petition in the Superior Court of San Bernardino County, seeking sole custody of J.P. with monitored visitation for A.P., and seeking an order that she return the child to California.  
“While the petition was pending, G.P. visited A.P. in Romania twice, in August and November 2010.  In November, he obtained her permission to return to the United States with J.P.  A.P. testified that she had authorized G.P. to take the child only for a visit, from November 14, 2010, until February 8, 2011.  The notarized parental consent for travel G.P. used to take J.P. from Romania provided that he had A.P.’s permission to take the child to the United States only from November 14, 2010, until February 8, 2011.  Nevertheless, G.P. testified, based on a handwritten, unnotarized letter of consent which did not contain any restrictions, that they had agreed that J.P. would reside permanently in the United States.  He testified that A.P. hoped to move to Canada, after she finished school.  A.P. testified that G.P. refused her repeated requests, beginning in January 2011, to return J.P. to Romania.  Around the end of January 2011, she filed a custody petition in Romania and a petition under the Hague Convention.
“A.P. did not appear in the California parentage/custody action, although G.P. asserted that he had served her.  The court granted the petition by default and awarded sole custody to G.P.  However, on April 1, 2011, A.P. filed a motion to vacate the judgment on the ground of lack of jurisdiction and on the ground that she had not been served and had no notice of the proceedings.  The court granted the motion and set the judgment aside.[
]  It set a hearing to determine issues arising under the Hague Convention and to determine jurisdiction under the UCCJEA.[
]
“Following an evidentiary hearing, the court held that Romania did not qualify as the child’s habitual residence under the Hague Convention.  The court further held that California properly exercised jurisdiction over the custody dispute and that it has exclusive, continuing jurisdiction under the provisions of the UCCJEA.”  (G.P. I, supra, E054201.)
In G.P. I, we held that substantial evidence supports the trial court’s finding that California, and therefore the United States, was J.P.’s habitual residence at the time A.P. took him to Romania and that it remained his habitual residence despite his sojourn in Romania.  Because Romania was not the child’s habitual residence within the meaning of the Hague Convention, we affirmed the trial court’s conclusion that G.P. “did not violate the terms of the Convention by retaining J.P. in the United States over A.P.’s objections.”  We also affirmed the trial court’s ruling that Romania was not J.P.’s home state within the meaning of UCCJEA when G.P. filed his parentage action, and that the California court had exclusive jurisdiction over J.P.’s custody, despite the existence of a custody order issued by a court in Romania.  (G.P. I, E054201.)
On February 25, 2013, A.P. filed a registration of the Romanian custody order, as provided for by section 3445.
  G.P. filed a request for a hearing on the registration.  Following a hearing, the court rejected the registration, reiterating its earlier finding that the Romanian court did not have subject matter jurisdiction when the custody proceedings commenced and that it therefore did not act in substantial conformity with the UCCJEA.
A.P. filed a timely notice of appeal.
LEGAL ANALYSIS

1.

THE TRIAL COURT PROPERLY REJECTED REGISTRATION OF THE ROMANIAN CUSTODY ORDER
In its statement of decision, the trial court rejected registration of the Romanian custody order because, after reviewing the statement of decision it issued on July 12, 2011, “as well as portions of the Court of Appeal opinion” and adopting “the factual finding and legal conclusions” in those two documents, it determined that it had “previously ruled that the court in Romania did not act in substantial conformity with UCCJEA and thus any child custody and visitation orders issued by that country are not entitled to registration in California as the issuing court did not have jurisdiction under Chapter 2 of the California Family Code (commencing with section 3421).”
Based on the statement of decision, A.P. contends that the trial court improperly rejected registration of the Romanian custody order based on its incorrect belief that registration of the order was barred by principles of res judicata.  She contends that our opinion in G.P. I is not res judicata on the validity of the Romanian custody order because our opinion failed to address her contention that the Romanian order was in substantial conformity with the UCCJEA.  She contends that the trial court’s finding that the Romanian court did not act in substantial conformity with the UCCJEA is an alternate basis for the trial court’s ruling that as of the date of commencement of the custody proceedings, California had exclusive jurisdiction.  She cites the rule that if a trial court relies on alternative grounds to support its decision and an appellate court affirms the decision based on fewer than all of those grounds, only the grounds relied on by the appellate court can establish res judicata or collateral estoppel.  (Zevnik v. Superior Court (2008) 159 Cal.App.4th 76, 79; Newport Beach Country Club, Inc. v. Founding Members of Newport Beach Country Club (2006) 140 Cal.App.4th 1120, 1131-1132.)  Accordingly, she contends, the trial court erred when it held in the current case that it was res judicata that the Romanian court lacked jurisdiction.
This contention is without merit because the question of the Romanian custody order’s substantial conformity with the UCCJEA was not an independent alternate basis for the trial court’s order granting G.P.’s petition for sole custody.  
Section 3443, subdivision (a), provides that “A court of this state shall recognize and enforce a child custody determination of a court of another state if the latter court exercised jurisdiction in substantial conformity with this part or the determination was made under factual circumstances meeting the jurisdictional standards of this part and the determination has not been modified in accordance with this part.”  In G.P. I, it was A.P.’s position that the Romanian court had jurisdiction because Romania was J.P.’s home state in the six months preceding the commencement of the custody proceedings in Romania in January 2011, and that because of that fact, the Romanian court acted in substantial conformity with UCCJEA in issuing its custody order.
  However, the trial court determined that the custody proceedings commenced on February 4, 2010, that no state qualified as J.P.’s home state as of that date, and that California properly assumed jurisdiction because no other state had jurisdiction as of that date.  It further held that G.P. had at all times maintained significant connections with California and that substantial evidence had always been present in California concerning J.P.’s care, protection, training, and personal relationships.  Based on those facts, the court held that California had exclusive, continuing jurisdiction over J.P.’s custody, as provided in section 3422.
  Further, the court held, the same facts show that Romania did not have jurisdiction when it issued its custody order and that the Romanian court did not act “‘under factual circumstances in substantial conformity with the jurisdictional standards’ of the UCCJEA, as required by Family Code 3405(a).”
  Lack of substantial conformity is therefore not an alternate, independent basis for determining that California was the sole state which had jurisdiction when the custody proceedings commenced.  On the contrary, it is simply a rejection of A.P.’s theory as to why Romania rather than California had jurisdiction. 
Moreover, even though we did not use the phrase “substantial conformity” in G.P. I, we held that neither California nor Romania was J.P.’s home state when the custody proceedings commenced and that no state other than California had jurisdiction as of the commencement of the custody proceedings.
  (G.P. I, supra, E054201.)  This necessarily rejects A.P.’s claim that the Romanian court acted in substantial conformity with UCCJEA principles when it issued a conflicting custody order.  Under the doctrine of law of the case, “‘the decision of an appellate court, stating a rule of law necessary to the decision of the case, conclusively establishes that rule and makes it determinative of the rights of the same parties in any subsequent retrial or appeal in the same case.’”  (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 301.)  The doctrine promotes finality by preventing relitigation of issues previously decided.  (Sargon Enterprises, Inc. v. University of Southern California (2013) 215 Cal.App.4th 1495, 1505.)  The doctrine extends to questions that were implicitly determined because they were essential to the prior decision.  (Ibid.)  Here, it is the law of the case that the Romanian court did not act in substantial conformity with the UCCJEA in issuing its custody order.
As G.P. notes in his respondent’s brief in this appeal, A.P.’s arguments appear to be based on the erroneous belief that the custody proceedings effectively commenced when she filed her petition in Romania in 2011.  A.P. appears to contend that because the original default judgment was set aside, the custody proceedings did not commence for purposes of the UCCJEA when G.P. filed his petition.  As we discussed in G.P. I, supra, E054201, custody proceedings commence for purposes of the UCCJEA upon the filing of the first petition, not upon issuance of the first order for custody.  (§ 3402, subd. (e).)  The order setting aside the default judgment vacated the original custody order, but it did not reset the clock for the purpose of determining when the custody proceedings commenced.  Accordingly, even though the original custody order was set aside, G.P.’s petition could have been denied at the hearing in 2011 only if A.P. could show that as of February 4, 2010, Romania was J.P.’s home state, or that no court of any state other than Romania would have had jurisdiction under any of the criteria set forth in section 3421.  (See § 3421, subd. (a).)
2.

G.P. WAS ENTITLED TO ATTORNEY FEES AS THE PREVAILING PARTY ON THE CUSTODY ISSUE

In G.P. I, we awarded G.P. costs on appeal.  (G.P. I, supra, E054201.)  On remand, following a timely motion for costs, the trial court awarded him costs in the amount of $1,154 and $10,000 for attorney fees on appeal, as an element of costs.
  The UCCJEA provides that a prevailing party is presumptively entitled to an award of attorney fees:  “The court shall award the prevailing party, including a state, necessary and reasonable expenses incurred by or on behalf of the party, including costs, communication expenses, attorney’s fees, investigative fees, expenses for witnesses, travel expenses, and child care during the course of the proceedings, unless the party from whom fees or expenses are sought establishes that the award would be clearly inappropriate.”  (§ 3452, subd. (a).)

Despite the unambiguous language of section 3452, A.P. contends that attorney fees are not available in an action under UCCJEA, unless the trial court orders return of the child to the petitioner.  She contends that section 3452 is derived from 42 United States Code section 11607(b), which provides that attorney fees shall be borne by the petitioner in action for return of a child pursuant to the International Child Abduction Remedies Act (42 U.S.C. § 11601 et seq.) unless the court is “considering return of the child pursuant to an action brought under section 11603” of that title.
This is nonsense.  Regardless of the derivation of section 3452, in enacting that statute, the California Legislature chose to authorize an award to the prevailing party in an action for enforcement of the UCCJEA.  A court’s role in construing a statute is to ascertain the Legislature’s intent so as to effectuate the purpose of the law.  (People v. Canty (2004) 32 Cal.4th 1266, 1276.)  If the language is clear and unambiguous, we follow the plain meaning of the statute.  (Ibid.)  The language of section 3452 is clear and unambiguous:  the prevailing party in an action under the UCCJEA is presumptively entitled to an award of costs and attorney fees.
A.P. does not contend that the award of costs and attorney fees was improper for any other reason.  Accordingly, we will affirm the award.
DISPOSITION
The judgment is affirmed.  G.P. is awarded costs on appeal.
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	�  Hague Convention on the Civil Aspects of International Child Abduction, October 25, 1980, T.I.A.S. No. 11670, 1343 U.N.T.S. 49 (reprinted at 51 Fed. Reg. 10494 (Mar. 26, 1986)) (the Hague Convention or the Convention).  We take judicial notice of the Convention.  (Evid. Code, § 452, subd. (c).)





�  All statutory citations refer to the Family Code, unless another code is specified.


	�  A.P. later put G.P.’s name on the child’s Romanian birth certificate. 





�  Some of these facts are taken from A.P.’s declaration, which was admissible evidence under the relaxed rules of evidence which apply in cases arising under the Hague Convention.  The trial court took judicial notice of A.P.’s petition and memorandum of points and authorities.


	�  Although A.P. contended that she had not been properly served, the court set the judgment aside under Code of Civil Procedure section 473.





�  Although A.P. had not filed a petition in the superior court under the Hague Convention at that point, the court had been made aware that A.P. had initiated proceedings under the Convention in Romania.  She filed a petition in the superior court seeking return of the child under the Convention on June 6, 2011.  The district attorney also filed a Hague Convention petition on June 1, 2011.


	�  Section 3445, which is a part of the UCCJEA, provides, in part, that a child custody determination issued by a court of another state may be registered in this state.  (§ 3445, subd. (a).)  A foreign country is treated as if it were a state of the United States for purposes of the UCCJEA.  (§ 3405, subd (a).)  Section 3445 also provides that a hearing to contest the validity of the order shall be conducted upon timely request.  (§ 3445, subd. (d).)





	�  We have taken judicial notice of the record in G.P. I.


	�  Section 3422, subdivision (a), provides:  “Except as otherwise provided in Section 3424, a court of this state that has made a child custody determination consistent with Section 3421 or 3423 has exclusive, continuing jurisdiction over the determination until either of the following occurs:  [¶]  (1) A court of this state determines that neither the child, nor the child and one parent, nor the child and a person acting as a parent have a significant connection with this state and that substantial evidence is no longer available in this state concerning the child’s care, protection, training, and personal relationships.  [¶]  (2) A court of this state or a court of another state determines that the child, the child’s parents, and any person acting as a parent do not presently reside in this state.”





	� To the extent that there is any ambiguity in the statement of decision with respect to the facts the court relied on to determine that the Romanian court did not act in substantial conformity with the UCCJEA, we apply the doctrine of implied findings.  Under that doctrine, because A.P. did not object to the statement of decision in G.P. I, supra, E054201, we infer that the court made every factual finding necessary to support its decision, including any omitted or ambiguously resolved issues.  (See Fladeboe v. American Suzuki Motors Inc. (2007) 150 Cal.App.4th 42, 58-60.)


	


�  “‘Home state’ is defined as ‘the state in which a child lived with a parent or a person acting as a parent for at least six consecutive months immediately before the commencement of a child custody proceeding.  In the case of a child less than six months of age, the term means the state in which the child lived from birth with any of the persons mentioned.’  (§ 3402, subd. (g).)  On February 4, 2010, when G.P. filed his action for custody, J.P. was less than six months old.  He had not lived in California continuously since birth, nor, obviously, had he lived in Illinois continuously since birth.  Accordingly, neither California nor Illinois qualified as the child’s home state at the commencement of the custody proceeding.  And, although a foreign country is treated as a state under the UCCJEA (§ 3405, subd. (a)), Romania also did not qualify as J.P.’s home state on February 4, 2010, for the same reason, i.e., because he had not lived there from birth.  Indeed, as of that date, J.P. had just arrived in Romania.”  (G.P. I, supra, E054201.)


�  Where authorized by statute or contract, attorney fees may be recovered as an element of costs.  An award of costs on appeal neither authorizes nor denies attorney fees, unless the court orders otherwise.  (Cal. Rules of Court, rule 8.278(d)(2).)
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