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 Defendant Joseph Anthony Martinez is serving eight years in prison as a second-

striker after being convicted of using and possessing heroin on a single occasion, with 

enhancements for prior prison terms.  Defendant challenges the sentencing court’s 

imposition of a $600 drug program fee despite the court’s findings that he did not have 

the ability to pay the fee.  The People concede the issue and this court agrees.  We order 

the $600 drug program fee stricken. 

FACTS AND PROCEDURE  

 On October 7, 2012, sheriff’s deputies found defendant passed out in an alley.  

Defendant had a hypodermic needle in his possession with a brown substance in it that 

later tested to be a usable amount of heroin.  Defendant admitted to having injected 

heroin earlier that day and to being a daily user.  A urine test confirmed that he had 

recently used.  

 On December 4, 2013, a jury convicted defendant of possessing a controlled 

substance (Health & Saf. Code, § 11350),1 being under the influence of a controlled 

substance (§ 11550, subd. (a)) and possessing drug paraphernalia (§ 11364.1).  Defendant 

admitted to having four prison term priors (Pen. Code, § 667.5, subd. (b)) and one strike 

prior (Pen. Code, §§ 667, subds. (c) & (e)(1), 1170.12, subd. (c)(1)). 

 On January 6, 2014, the trial court sentenced defendant to serve eight years in 

prison as follows:  the midterm of two years for drug possession, doubled to four years 

                                              
1  All section references are to the Health and Safety Code unless otherwise 

indicated. 
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for the strike prior, plus four consecutive one-year sentences for the prison term priors.  

The sentences on the other two counts were to be served concurrently.   

The trial court also told the defendant, “You are to pay a $600 drug program fee for each 

qualifying offense, pursuant to [section] 11372.7 of the Health and Safety Code.  I find 

you don’t have the financial ability to pay that, but you are ordered to pay it.”   

 This appeal followed.  

On May 16, 2014, defendant’s appointed counsel on appeal filed a motion to 

correct several aspects of defendant’s sentence and fees assessed.  On June 2, 2014, the 

trial court denied the portion of the motion asking the court to strike the $600 drug 

program fee.  

DISCUSSION  

 Defendant argues the trial court erred when it imposed a drug program fee after 

concluding he lacked the ability to pay it.  The People concede and we agree.  

 Section 11372.7, subdivision (a), requires a defendant convicted of certain drug 

offenses to pay a drug program fee:  “Except as otherwise provided in subdivision (b) or 

(e), each person who is convicted of a violation of this chapter shall pay a drug program 

fee in an amount not to exceed one hundred fifty dollars ($150) for each separate offense.  

The court shall increase the total fine, if necessary, to include this increment, which shall 

be in addition to any other penalty prescribed by law. 

 The ability to pay component is set forth in subdivision (b), which prohibits a 

court from imposing the fee if the defendant cannot afford to pay the fine:  “The court 
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shall determine whether or not the person who is convicted of a violation of this chapter 

has the ability to pay a drug program fee. . . .  If the court determines that the person does 

not have the ability to pay a drug program fee, the person shall not be required to pay a 

drug program fee.”  (§ 11372.7, subd. (b).) 

 Here, the trial court specifically found that defendant did not have the ability to 

pay the fine, but imposed it anyway.  This was error. 

DISPOSITION 

 The judgment is modified to strike the $600 drug program fee imposed under 

section 11372.7.  In all other respects the judgment is affirmed. 

 NOT TO BE PUBLISHED IN OFFICIAL REPORTS 
GAUT  

 J.* 
 
 
We concur: 
 
RAMIREZ  
 P. J. 
 
KING  
 J. 
 

                                              
*  Retired Associate Justice of the Court of Appeal, Fourth Appellate District, 
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