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APPEAL from the Superior Court of Riverside County.  Jacqueline C. Jackson, Judge.  Affirmed.
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Appellants C.P. (mother) and J.R. (father) appeal from the trial court’s April 21, 2014, orders denying their respective Welfare and Institutions Code
 section 388 petitions and terminating their parental rights with respect to the minor, N.R. (minor).  We address below the following contentions raised by mother on appeal:  (1) the trial court erred by failing to rule on her section 388 petition before proceeding to hear section 366.26 issues and terminating her parental rights; and (2) the trial abused its discretion by failing to grant her a hearing on her section 388 petition.  Father joins in mother’s claims of error.

The trial court did not err by failing to rule on mother’s section 388 petition prior to terminating parental rights, and it did not abuse its discretion by summarily denying the petition.  We therefore affirm.

I.  FACTS AND PROCEDURAL BACKGROUND


Minor was referred to the Riverside County Department of Public Social Services (Department) on December 28, 2012.  At the time, she was approximately three months old, having been born in September 2012 at about seven months’ gestation.  Riverside Police contacted the Department for an emergency welfare check; the social worker responded to a parking lot where police had located mother and minor, after receiving reports mother was living transiently and drinking while caring for minor.

The social worker observed that mother appeared to be under the influence of alcohol, and was dirty and disheveled in appearance, with bloodshot and yellowish eyes.  Mother admitted to having been drinking that day, though she denied being drunk.  Minor’s stroller contained an empty paper coffee cup that had a strong odor of alcohol, as well as one empty 40-ounce beer bottle, and another nearly empty 40-ounce beer bottle.  Mother stated that she was renting a room in a home, but she had not been there in about a week.  Previously, she had been staying with father, but they had broken up because father was physically abusive; mother stated violence by father while she had been pregnant with minor triggered her premature labor.  Mother remained legally married not to father, but another man, Mr. P., who was caring for mother’s two older children—she stated initially that both the older children were the biological children of Mr. P., though that was later determined to be true only with respect to one of the two.

The social worker also spoke to three friends of mother who were on the scene.  All three voiced concerns about mother’s mental state and alcohol abuse.  One of them stated that mother lives on the street with minor and exposes her to dangerous situations.  Later, the social worker contacted Mr. P., as well as his mother.  They both confirmed mother abuses alcohol, and that Mr. P. had cared for mother’s two older children for the previous two years.  Mr. P. reported mother only sporadically visited the children.  Mr. P said that the previous visit was on Christmas: the children were picked up shortly after they were dropped off, because mother passed out drunk, and one of the children became scared and telephoned for help.

The social worker also attempted, without success, to contact father.  Mother was unable to provide an address or telephone number for him.  Based on information from mother, the social worker concluded that he is not a member of minor’s household and he had failed to make himself available to provide minor with adequate food, clothing, shelter, and support.


Minor was placed into protective custody on December 28, 2012.  A section 300 petition was filed on January 2, 2013, alleging that minor came within the jurisdiction of the trial court under section 300, subdivisions (b) (failure to protect) and (g) (no provision for support).
  On January 4, 2013, an amended petition with similar allegations was filed; the trial court detained minor and set a jurisdictional hearing.

In an addendum report filed January 29, 2013, the Department reported that it had made contact with father on January 25, 2013.  Father was residing at his parents’ home.  On January 28, 2013, father met with a social worker, and submitted to an oral saliva drug test, which was negative.  He expressed that he was unsure whether he was minor’s biological father and requested paternity testing.

In the jurisdiction/disposition report, filed March 11, 2013, the department reported that father had not followed through with paternity testing, twice failing to complete testing scheduled at his request.  Attempts to reschedule for a third time had not been possible because father lacked a working telephone number, and the social worker had been unable to contact him.


The jurisdiction/disposition report also describes further information regarding mother’s circumstances.  Mother admitted to a social worker that she drinks hard alcohol every day, estimating that she has about 10 drinks a day.  She said that she will drink from the time she gets up in the morning until she goes to sleep in the evening.  She often puts clear alcohol in water bottles so that her children would assume it is water.  She conceded that she was homeless and did not have a “safe” place for her children to live.  She confirmed that she had been diagnosed with depression and bipolar disorder in 2011 by Riverside County Mental Health Clinic, but that she had never returned to receive any form of treatment.

With respect to mother’s relationship with father, mother stated that they had engaged in domestic violence with one another.  However, on January 31, 2013, a social worker met with both mother and father; father confirmed that they were back together and “trying to make it work.”  The social worker observed that father smelled of alcohol; mother denied that she had been drinking.

Mother’s visitation with minor was sporadic; mother consistently arrived late or failed to show up to scheduled visits.  One session had to be terminated after 10 minutes, after mother arrived an hour late, smelling of alcohol, and apparently intoxicated.  As of February 13, 2013, father had not attended any visits with minor.


On March 14, 2013, the trial court sustained the petition, finding that minor came within section 300, subdivision (b).  The court removed her from parents’ custody, and ordered parents to be provided reunification services for a period of six months.


The six-month status review report, filed August 30, 2013, indicates that the whereabouts of both mother and father were unknown.  The social worker’s last contact with mother was on June 27, 2013, when mother made an unscheduled visit to Department offices.  At that time, mother reported she was living “on the streets,” that she was pregnant, that she was not receiving any prenatal care or care for her mental illness, and that she was unemployed and not looking for work.  She had broken up with her ex-boyfriend, named Sean.  She agreed to submit to an oral saliva drug test, which was negative.

The Department characterized mother’s participation in services as unsatisfactory.  For the majority of the reporting period, her whereabouts were unknown.  She was referred to individual counseling and parenting classes, but did not participate.  She did not participate in random drug testing, purportedly because she had no identification.  She was referred to substance abuse treatment and testing on December 28, 2012; her whereabouts were unknown until April 4, 2013, when mother reported she had been admitted on April 1, 2013, to a residential substance abuse treatment program.  Upon admittance, she tested positive for amphetamines.  She was discharged on April 25, 2013, for “deviating while out on pass.”  On discharge from residential treatment, she was referred to a day treatment program; she did not participate.  She completed an initial assessment with a counselor on July 1, 2013, and was referred to another substance abuse treatment program, but did not return for treatment.

Father’s participation in services was also unsatisfactory.  For the majority of the reporting period, his whereabouts were unknown.  He had attended some individual counseling sessions, but did not attend the rest of his scheduled sessions.  He did not participate in parenting or anger management classes.  He did not participate in substance abuse treatment, and did not participate regularly in random drug testing.

Warrant checks conducted in August 2013 revealed that mother had been arrested in Riverside County for taking a vehicle without the owner’s consent and receiving stolen property on March 14, 2013.
  Additionally, a misdemeanor warrant was issued on March 20, 2013, in San Bernardino County, for being drunk in public.  Two active misdemeanor warrants were found for father’s arrest:  a July 27, 2012, warrant for receipt of a stolen vehicle, and an August 2, 2012, warrant for vandalism, both from Riverside County.
The court had ordered visitation between mother and minor to be twice per week.  When mother was admitted to treatment in April 2013, visits began; after her discharge, however, mother participated in no further visitation with minor.  Father visited with minor twice.  The second and last visit was in the beginning of May 2013; he had not contacted the Department to inquire about further visits since then.
The Department found no substantial probability that minor would be returned to the care and custody of mother or father.  Minor’s foster parents, who had cared for her since she was three months old, were taking good care of her, and had indicated their willingness to provide her with a permanent home.  The Department recommended reunification services be terminated, and a permanent plan of adoption be established.
At the six-month review hearing on September 16, 2013, the matter was set for contest.  Father appeared at the review hearing, and submitted to hair follicle testing.  An addendum report, filed by the department on October 3, 2013, reported that father’s hair follicle tests were positive for amphetamine, methamphetamine, and marijuana.  But father had again failed to complete paternity testing; he had reportedly been admitted into an inpatient substance abuse program, and therefore could not attend the scheduled paternity test.

On October 21, 2013, the trial court terminated reunification services for mother and father, and set a section 366.26 hearing.

In the section 366.26 report filed by the Department on January 31, 2014, the Department reported that mother had given birth to a daughter on December 10, 2013.  The baby had been removed from mother’s care, declared a dependent of the trial court, and placed in the same home as minor.  The trial court denied mother reunification services with respect to the baby pursuant to section 361.5, subdivisions (b)(1) (whereabouts of parent unknown) and (b)(10) (failure to reunify with sibling or half sibling); the court did order reunification services for the baby’s father, mother’s ex-boyfriend named Sean.  Mother continued to be homeless and without an income.  As of the date of the report, mother’s whereabouts were unknown.
With respect to minor, the Department recommended that parental rights be terminated, so that minor could be adopted by her current caregivers.  The Department observed that minor had not developed a relationship or bond with parents.  Minor had been in her prospective adoptive home since three months of age, had bonded with the prospective adoptive parents, and was generally thriving.  The prospective adoptive parents expressed their commitment to providing minor with a safe, stable, and permanent home.
On February 19, 2014, father filed his section 388 petition, requesting that the section 366.26 hearing be vacated and that he be provided with further reunification services.  The purported change in circumstances on which father’s petition was based was that he had spent the previous five months in a residential treatment program, the Victorious Living Institute, in a one-year program designed to address his substance abuse, domestic violence, and anger management issues, as well as providing parenting education, relapse prevention, and general counseling.  The matter was set for hearing.


In an addendum report filed April 16, 2014, the Department opposed father’s petition, making no changes in its recommendation that parental rights be terminated to facilitate minor’s adoption by her current caregivers.  After further scheduling and logistical complications, father eventually completed paternity testing in April 2014, which confirmed he was minor’s biological father.  Father visited with minor twice, on March 5, 2014, and April 2, 2014.

The addendum report also noted that mother became a resident of Victorious Living Institute’s residential program for women on March 3, 2014, also in a one-year program.  In a visit with minor (and the younger baby), Department staff observed mother to be appropriately attentive and affectionate with minor.  Minor was initially hesitant and teary in mother’s arms, but became more comfortable when mother encouraged her to explore the toys in the room.


The addendum report further noted that minor was thriving in the home of her current caregivers, her prospective adoptive parents, who she knew as “mama” and “papa,” and who had cared for her since she was three months old.  She was bonded and attached not only to the prospective adoptive parents, but also the grandparents of the family and her younger half sister, who was also placed in the same home.  The Department found that the prospective adoptive home met minor’s needs “more than adequately,” and that to remove her from this environment would be detrimental.


Mother filed her section 388 petition on April 18, 2014, requesting that the section 366.26 hearing be vacated and that she receive six more months of reunification services with respect to minor.  Mother’s petition was supported only with a letter from Victorious Living Institute, confirming her residency in that program and describing it.

On April 21, 2014, the trial court denied mother’s section 388 petition without a hearing, finding the requested change not to be in minor’s best interests.  Also on April 21, 2014, the court held a hearing with respect to father’s section 388 petition, as well as section 366.26 issues.  The court denied father’s section 388 petition, finding that to grant the requested change would not be in minor’s best interests.  The trial court then proceeded to section 326.66 matters, ordering parents’ parental rights terminated.
II.  DISCUSSION

A.  The Trial Court Did Not Fail to Timely Rule on Mother’s Section 388 Petition.

Mother contends the trial court failed to rule on her section 388 petition prior to terminating her parental rights.  This contention rests on the premise that “the record . . . does not indicate that the court made any ruling on mother’s petition prior to proceeding with the hearing on father’s section 388 petition and then with the section 366.26 hearing, where parental rights were terminated.”

The record in this appeal initially omitted the trial court’s written order denying mother’s section 388 petition.  However, a supplemental clerk’s transcript filed September 5, 2014, after opening briefing was completed, corrects this omission.
  The now-complete record demonstrates the trial court did in fact rule on mother’s section 388 petition.
Moreover, the record demonstrates that the trial court did so in a timely manner.  The written order summarily denying mother’s section 388 petition was signed and dated by the trial court on April 21, 2014, though it was not filed on that date.  The transcript of the April 21, 2014, hearing demonstrates that the court had already made its ruling prior to proceeding with the hearing on father’s section 388 petition and then section 366.26 matters; mother’s trial counsel acknowledged as much on the record, at the beginning of the hearing.
In short, mother’s argument that the trial court did not rule in a timely manner on her section 388 petition is without merit.

B.  The Trial Court Did Not Abuse Its Discretion by Summarily Denying Mother’s Section 388 Petition.


Mother contends the trial court abused its discretion by summarily denying her section 388 petition.  For the reasons stated below, we disagree.
“Section 388 permits ‘[a]ny parent or other person having an interest in a child who is a dependent child of the juvenile court’ to petition ‘for a hearing to change, modify, or set aside any order of court previously made or to terminate the jurisdiction of the court’ on grounds of ‘change of circumstance or new evidence.’  (§ 388, subd. (a).)  ‘If it appears that the best interests of the child may be promoted by the proposed change of order, . . . the court shall order that a hearing be held . . . .’  [Citation.]  Section 388 thus gives the court two choices:  (1) summarily deny the petition or (2) hold a hearing.  [Citations.]  In order to avoid summary denial, the petitioner must make a ‘prima facie’ showing of ‘facts which will sustain a favorable decision if the evidence submitted in support of the allegations by the petitioner is credited.’  [Citations.]”  (In re Lesly G. (2008) 162 Cal.App.4th 904, 912.)
There are two requirements for a prima facie showing:  The petitioner must show that (1) there is a genuine change of circumstances or new evidence, and (2) a modification of a previous order would be in the best interests of the child.  (In re Anthony W. (2001) 87 Cal.App.4th 246, 250.)  In considering whether such a showing has been made, the court may consider, among other things, “(1) the seriousness of the problem which led to the dependency, and the reason for any continuation of that problem; (2) the strength of relative bonds between the dependent children to both parent and caretakers; and (3) the degree to which the problem may be easily removed or ameliorated, and the degree to which it actually has been.”  (In re Kimberly F. (1997) 56 Cal.App.4th 519, 531-532 (Kimberly F.).)
“We review a summary denial of a hearing on a modification petition for abuse of discretion.  [Citation.]  Under this standard of review, we will not disturb the decision of the trial court unless the trial court exceeded the limits of legal discretion by making an arbitrary, capricious or patently absurd determination.  [Citation.]”  (In re A.S. (2009) 180 Cal.App.4th 351, 358.)
The trial court’s decision to summarily deny mother’s section 388 petition was not arbitrary, capricious, or patently absurd.  It is doubtful that mother made a prima facie showing of a genuine change of circumstances or new evidence.  As of the time of her petition, she had completed less than two months of a 12-month residential program.  This is hardly sufficient to demonstrate a genuine change of circumstances.  (See Kimberly F., supra, 56 Cal.App.4th at p. 531, fn. 9 [“It is in the nature of addiction that one must be ‘clean’ for a much longer period than 120 days to show real reform.”].)  And nothing in the record tends to show that mother’s inability to provide a safe and stable home for herself, let alone her children, had been resolved.
Even assuming a genuine change of circumstance, mother also failed to make a prima facie showing that the requested change was in minor’s best interests.  As described above, the problems that led to minor’s dependency were mother’s persistent and intractable substance abuse, her untreated mental illness, and her inability to provide a safe and stable environment for minor.  Such problems are not easily removed or ameliorated, and mother had only just begun to take steps in that direction.  Furthermore, minor had developed strong bonds with her caretakers, who are effectively the only parents she has ever known, given her young age when she was placed with them.  In contrast, even though mother may well feel a bond to minor, as she asserted in her section 388 petition, there is no indication in the record that minor feels any bond to mother.  It was well within the trial court’s discretion to find it would be detrimental to minor to disturb the bond between minor and her prospective adoptive parents, including by introducing any further delay in the process of adoption.
Mother suggests on appeal that parents could appropriately receive a “new round of services” concurrently with the services being provided with respect to minor’s younger half sister, and argues that this would be in minor’s best interests.
  This line of argument ignores, however, that reunification services are not and never have been provided to either mother or father with respect to that baby.  The only person receiving reunification services with respect to minor’s younger half sibling is the biological father, mother’s ex-boyfriend, Sean.  Father has no relationship to that child that might justify reunification services, and he did not ever contend otherwise, while mother was denied reunification services.  Moreover, nothing about minor’s relationship with her half sister was raised in mother’s section 388 petition.
Mother’s lengthy discussion of In re I.R. (2014) 226 Cal.App.4th 201, is also unavailing.  That case does not involve the summary denial of a section 388 petition and, as mother notes, “differs factually” from the present one.  In re I.R. is not pertinent authority with respect to any issue in this appeal.
Because mother failed to make both a prima facie case showing a genuine change in circumstances and that the requested change was in minor’s best interests, the trial court did not abuse its discretion by summarily denying her petition.
III.  DISPOSITION


The orders appealed from are affirmed.
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�  All further statutory references will be to the Welfare and Institutions Code unless otherwise noted.


�  For reasons that will become apparent shortly, we need not and do not address parents’ additional arguments premised on the expectation that we would find error by the trial court with respect to the denial of mother’s section 388 petition.


�  One of mother’s older children was also named in the petition.  That child, however, is not at issue in the present appeal, and so will not be further discussed, except as necessary.


�  At the hearing on that date, described above, mother had been represented by counsel, but was not present.


�  The same document was also made a part of the record by virtue of this court’s order of September 9, 2014, granting the Department’s motion to augment the record.


�  Mother’s counsel incorrectly refers to the baby as minor’s “full sister.”
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