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 Jean-Rene Basle, County Counsel, and Adam E. Ebright, Deputy County Counsel, 

for Plaintiff and Respondent. 

I.  INTRODUCTION 

 Defendants and appellants, K.W. (Mother) and R.W. (Father), are the parents of 

T.W., a boy born prematurely at 29 weeks gestation in November 2011.  The parents 

appeal the juvenile court orders terminating parental rights and placing T.W. for 

adoption.  (Welf. & Inst. Code, § 366.26.)1  Each parent claims the court erroneously 

refused to apply the parental benefit exception to the statutory preference for termination 

of parental rights and adoption.  (§ 366.26, subd. (c)(1)(B)(i).)  Father, joined by Mother, 

also claims the court erroneously failed to consider the benefits of a legal guardianship 

over adoption.  We affirm the challenged orders, finding no error or abuse of discretion.  

II.  FACTS AND PROCEDURAL BACKGROUND 

 When T.W. was born at 29 weeks gestation in November 2011, he weighed one 

pound eight ounces.  He did not test positive for drugs at birth, but Mother and Father 

admitted using methamphetamine during the pregnancy and that their drug use adversely 

affected their ability to parent T.W.  T.W. was in the hospital until May 2012.  

Meanwhile, the parents were offered services to address parenting skills, substance abuse, 

and domestic violence.   

                                              
 1  All further statutory references are to the Welfare and Institutions Code unless 
otherwise indicated.  
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In January 2012, plaintiff and respondent, San Bernardino County Children and 

Family Services (CFS), referred the parents to an outpatient recovery center, but the 

parents did not contact the center.  They told the social worker they wanted to wait until 

T.W. was discharged from the hospital to begin participating in services, but the social 

worker told them they needed to begin right away due to T.W.’s special needs, which 

could require 24-hour care.   

The parents did not begin their case plan, including drug treatment, until February 

2012.  In March 2012, the parents denied they were using drugs, even though each had 

tested positive for drugs eight times.  The parents were reported to be “very disruptive” in 

the recovery center classes, but the parents denied this, claimed “no one like[d] them,” 

and stopped returning the social worker’s calls.   

 During an April 7, 2012, visit with T.W. in the hospital, the parents appeared to be 

under the influence of methamphetamine.  Hospital staff reported the parents were “doing 

[okay]” with the morning care of T.W., but during the night the parents did not wake up 

for feeding or any of the care the baby was requiring, reflecting the “common symptom 

of ‘coming down’ after using methamphetamine.”   

On or about April 18, 2012, the social worker met with the parents to discuss their 

drug counseling, and the parents again appeared under the influence of 

methamphetamine.  Mother admitted she had a drug problem and needed help, but was 

unwilling to continue participating in services.  Father denied having a drug problem and 

claimed the positive drug tests were wrong.  Father also denied engaging in domestic 



 

4 
 

violence, but exhibited “extremely aggressive” and inappropriate behavior and monitored 

all of Mother’s telephone calls.  At this time, T.W. still had to be fed through a nasal 

feeding tube.  CFS decided to place T.W. in protective custody, and obtained a detention 

warrant.   

On April 27, 2012, CFS filed a petition alleging the parents had substance abuse 

problems and engaged in domestic violence, placing T.W. at substantial risk of physical 

and emotional harm.  (§ 300, subd. (b).)  Following his May 2012 discharge from the 

hospital, T.W. was placed with his paternal grandparents.   

After the April 30, 2012, detention hearing, the parents began cooperating with 

CFS and testing negative for drugs.  By May 2, they completed a parenting class and 

were advised to complete another while not under the influence of methamphetamine.  

Mother was very engaged in her domestic violence class and was gaining insight into her 

“co-dependency issues and self-esteem,” but Father minimized his role as the aggressor 

in his relationship with Mother.  Father had three older sons and claimed to have raised 

them successfully.  Mother was in foster care as a child, but neither parent had a history 

with child protective services as adults, or any criminal history.  

At the jurisdictional hearing in May 2012, the court sustained the allegations of the 

petition after the parents submitted the matter based on the social worker’s reports.  The 

court continued the parents’ reunification services and visitation.  At the six-month 

review hearing in November 2012, T.W. was returned to the parents pursuant to a family 

maintenance plan.  From May 2012 to November 2012, T.W. lived with his paternal 
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grandparents, and during this period, the parents frequently visited T.W.  The parents 

were always on time for visits, and T.W. always “met them with a smile.”  T.W. 

exhibited some developmental delays and possible mental impairments, and the parents 

were “very attentive” to his needs.  

At the 12-month review hearing in May 2013, CFS recommended dismissing the 

case because T.W. had been with the parents for six months and there had been “no major 

problems.”  The court declined to dismiss the case, continued jurisdiction, and kept T.W. 

with the parents under the family maintenance plan.  In May 2013, CFS reported the 

parents were taking T.W. to all of his appointments, were still very attentive to his needs, 

and fully complied with their family maintenance plan.  Mother was a stay-at-home 

parent, Father was still employed full-time, and Mother was seeking help to deal with her 

bi-polar disorder.  The social worker had “seen the difference” in the parents’ lives since 

November 2011.  However, the parents missed random drug tests on January 14, 2013, 

and April 25, 2013, and tested positive for amphetamines on February 16, 2013, and 

March 9, 2013.  The parents said they were unsure why they tested positive for anything 

other than the medications they had taken for being “very sick” during this period.  Their 

drug tests after March 9 were negative.   

Then, in June 2013, CFS filed a subsequent petition (§ 342), alleging the parents 

were neglecting T.W., and had continuing problems with substance abuse, domestic 

violence, and Mother’s mental illness, placing T.W. at risk of harm.  CFS had received a 

report that Mother’s bi-polar disorder was getting worse.  On June 17, the social worker 
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and a public health nurse went to the parents’ home to ensure T.W. was not at risk due to 

Mother’s mental illness.  His weight was in the third percentile for his age, and he was 

considered a “failure to thrive.”  His last reported weight was 19 pounds and he was 19 

months old.   

During the June 17 home visit, it appeared T.W. was not being properly fed or 

cared for on a daily basis.  Also, the parents’ bedroom door was broken and appeared to 

have been kicked off the hinges.  When asked about the door, Mother became very upset, 

yelled, and slammed doors.  T.W. appeared frightened and confused.  Then Father came 

home and also yelled in the presence of T.W.  Father calmed down, but Mother was 

unable to calm down.  The social worker had the paternal grandmother take T.W. out of 

the home for his safety.  At the June 28 detention hearing on the subsequent petition, the 

court ordered T.W. detained outside parental custody and placed with the paternal 

grandparents.  Mother was not present at the hearing.   

By July 2013, the parents had missed at least six drug tests.  They continued to 

deny current drug use and domestic violence, but Mother had a black eye she claimed 

was self-inflicted.  Since the previous court hearing, the police had been called to the 

parents’ home on several occasions.  Mother moved out of the home for a time, and was 

seeking treatment for her mental health issues but had shown no signs of improvement.  

She had been sleeping until 11:00 a.m. while T.W. was not being fed or changed, and the 

social worker believed Father should have known she was not properly caring for T.W.  

T.W. still had to be fed through a “G-T tube.”   
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In September 2013, the court sustained the subsequent petition on the grounds the 

parents continued to engage in domestic violence and made insufficient progress in their 

case plan, and dismissed the other allegations.  Between September 2013 and February 

2014, the parents made progress, but continued to struggle with substance abuse.  They 

had resumed living together, and Mother had been active in psychotherapy and 

psychiatric services since April 2013.  Her clinical therapist believed she was making 

progress and opined “it would seem appropriate to give her the opportunity to get [T.K.] 

back and become the wonderful mother” she was capable of becoming.  Father had been 

inconsistent with drug testing and attending Alcoholics Anonymous/Narcotics 

Anonymous meetings.  The parents consistently visited T.W. and the visits went well.  

They fed, cleaned, and played with T.W.  On April 17, 2014, the court found reasonable 

services had been provided to the parents, terminated the services, and set a section 

366.26 hearing.2   

In an August 2014 section 366.26 report, CFS recommended terminating parental 

rights and ordering adoption as T.W.’s permanent plan.  By this time, T.W. was a happy, 

nearly three-year-old child who ate and slept well, walked and climbed, enjoyed playing 

with his toys, and had made progress with his developmental issues.  The paternal 

grandparents were committed to adopting him and raising him as their own child.  They 

had been married since 1966, were retired, and lived in a two-bedroom home, with no 

                                              
 2  Father filed a writ petition from the order terminating services and setting the 
section 366.26 hearing.  On May 30, 2014, this court dismissed the petition. 
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one other than T.W.  They continued to supervise the parents’ visits with T.W. and were 

willing to allow the parents to stay in contact with T.W. if it was in his best interest.  

T.W. was bonded to the paternal grandparents and saw them as parental figures.   

Father testified at the August 26, 2014, section 366.26 hearing.  He visited with 

T.W. twice weekly.  When he arrived for visits, T.W. would be waiting for him, would 

cry out, “Daddy, Daddy,” and they would play together.  T.W. sought affection from 

Father and cried when Father left.  Father loved T.W. very much and knew T.W. loved 

him.  Mother did not testify. 

Each parent objected to terminating parental rights on the grounds they each had 

regularly visited T.W. and had a parental bond with him and asked the court to select 

legal guardianship over adoption as T.W.’s permanent plan.  T.W.’s counsel argued the 

parental benefit exception did not apply, and urged the court to follow the 

recommendation to terminate parental rights and place T.W. for adoption.  County 

counsel conceded the parents maintained regular contact with T.W., but argued his bonds 

with the parents were not so strong that he would suffer emotional detriment if the bonds 

were severed, and the benefits to T.W. from adoption outweighed the benefits of 

continuing his relationships with his parents.  At the conclusion of the hearing, the court 

terminated parental rights and placed T.W. for adoption, after finding the parental benefit 

exception did not apply.   
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III.  DISCUSSION 

At a section 366.26 permanency planning hearing, the juvenile court determines a 

permanent plan of care for a dependent child.  (In re Casey D. (1999) 70 Cal.App.4th 38, 

50.)  Permanent plans include adoption, guardianship, and long-term foster care.  (In re 

S.B. (2008) 164 Cal.App.4th 289, 296.)  “Adoption, where possible, is the permanent 

plan preferred by the Legislature.”  (In re Autumn H. (1994) 27 Cal.App.4th 567, 573.)  

Adoption requires terminating the parental rights of the child’s parents.  (Id. at p. 574.)   

 To avoid termination of parental rights and adoption, a parent has the burden of 

showing that one or more of the statutory exceptions to termination of parental rights set 

forth in section 366.26, subdivision (c)(1)(A) or (B) apply.  (In re Scott B. (2010) 188 

Cal.App.4th 452, 469.)  These exceptions permit the court “to choose an option other 

than the norm, which remains adoption.”  (In re Celine R. (2003) 31 Cal.4th 45, 53.)   

The parental benefit exception applies when two conditions are shown:  the parent 

has “maintained regular visitation and contact with the child and the child would benefit 

from continuing the relationship.”  (§ 366.26, subd. (c)(1)(B)(i).)  The relationship must 

be a parental one, not merely a pleasant relationship with a shared, emotional bond.  (In 

re Derek W. (1999) 73 Cal.App.4th 823, 827.)  To prove the child would benefit from 

continuing the parental relationship, the parent must show “either that (1) continuation of 

the parent-child relationship will promote the well-being of the child to such a degree as 

to outweigh the well-being the child would gain in a permanent home with new, adoptive 
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parents [citation] or (2) termination of the parental relationship would be detrimental to 

the child.”  (In re Angel B. (2002) 97 Cal.App.4th 454, 466.)   

“‘The balancing of competing considerations must be performed on a case-by-case 

basis and take into account many variables, including the age of the child, the portion of 

the child’s life spent in the parent’s custody, the “positive” or “negative” effect of 

interaction between parent and child, and the child’s particular needs.  [Citation.]’”  (In re 

Jasmine D. (2000) 78 Cal.App.4th 1339, 1349-1350.)  “If severing the existing parental 

relationship would deprive the child of ‘a substantial, positive emotional attachment such 

that the child would be greatly harmed, the preference for adoption is overcome and the 

natural parent’s rights are not terminated.’  [Citation.]”  (In re B.D. (2008) 159 

Cal.App.4th 1218, 1235.)   

Appellate courts have traditionally applied the substantial evidence or the abuse of 

discretion test in considering challenges to juvenile court determinations that the parental 

benefit exception did not apply.  (In re Scott B., supra, 188 Cal.App.4th at p. 469.)  As 

one court explained:  “‘[E]valuating the factual basis for an exercise of discretion is 

similar to analyzing the sufficiency of the evidence for the ruling. . . . Broad deference 

must be shown to the trial judge.  The reviewing court should interfere only “‘if [it] 

find[s] that . . . no judge could reasonably have made the order that he did.’ . . .”’  

[Citations.]”  (In re Jasmine D., supra, 78 Cal.App.4th at p. 1351.)   

More recently, courts have applied a composite standard of review, recognizing 

that the parental benefit exception entails both factual and discretionary determinations.  
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(In re Bailey J. (2010) 189 Cal.App.4th 1308, 1314-1315 [substantial evidence standard 

applies to factual determination whether beneficial relationship exists, and abuse of 

discretion standard applies to determination whether there is a compelling reason to apply 

the exception]; In re K.P. (2012) 203 Cal.App.4th 614, 621-622 [same].)   

Each parent claims the juvenile court erroneously refused to apply the parental 

benefit exception, and should not have terminated parental rights and placed T.W. for 

adoption, but should have ordered him placed in a long-term guardianship.  The parents 

argue they maintained regular contact with T.W., had parent-child relationships with him, 

and he would benefit more from continuing those relationships than from adoption.   

Here, county counsel agreed both parents maintained regular contact with T.W. 

and the visits went well.  The juvenile court expressly found, however, that Father did not 

occupy a parental role in T.W.’s life and implicitly found Mother did not occupy a 

parental role either.  Substantial evidence supports these findings, and the same evidence 

shows the juvenile court did not abuse its discretion in refusing to apply the exception.  

T.W. was nearly three years old at the time of the August 2014 section 366.26 

hearing and had lived with the parents for only eight months of his life—from November 

2012 when he was one year old until June 2013 when he was 20 months old.  The rest of 

the time—including from June 2013 when he was 20 months old until August 2014 when 

he was 34 months old, he lived with his paternal grandparents.  The paternal grandparents 

took care of his daily needs, and he looked to them as parental figures.  He was thriving 

with them:  he had learned to walk, was eating and sleeping well, and was making 
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progress with his developmental delays.  The paternal grandparents were committed to 

adopting T.W. and raising him as their own child.   

All of this evidence supports the juvenile court’s implicit determination that T.W. 

would benefit more from adoption than from maintaining his relationships with his 

parents—if those relationships had to be severed.  Indeed, T.W. enjoyed much needed 

stability with his paternal grandparents.  Further, there was no evidence he would suffer 

severe emotional detriment if his relationships with his parents were severed.  The 

paternal grandparents were his stable parental figures, and he was “very comfortable” 

with them.  He was also loved by his entire extended family.  

Under a separate heading, Father, joined by Mother, argues the court erroneously 

failed to consider the benefits of a legal guardianship over adoption.  We disagree.  As 

CFS points out, the court did not err in selecting adoption as T.W.’s permanent plan after 

finding the parental benefit exception did not apply.  As the court explained, it was 

“required to [choose] the road of adoption if [T.W. was adoptable] unless one of the 

exceptions applie[d].”  As discussed, the court properly found the parental benefit 

exception did not apply.  No one argued that any other exception applied. 

IV.  DISPOSITION 

 The August 26, 2014, orders terminating parental rights and placing T.W. for 

adoption are affirmed.   
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We concur: 
 
RAMIREZ  
 P. J. 
 
McKINSTER  
 J. 

 


