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I 

INTRODUCTION 

Mother appeals the juvenile court’s orders of August 7, 2014, terminating her 

parental rights over her daughter, A.A, under Welfare and Institutions Code section 

366.26.1  (§§ 395, 366.26, subd. (l).)  The sole issue raised on appeal involves 

compliance with the Indian Child Welfare Act (ICWA) and whether the Department of 

Public Social Services (DPSS) conducted proper and sufficient inquiry concerning 

mother’s heritage.  Even if mother’s claims were not forfeited, we conclude DPSS made 

a proper inquiry and affirm the judgment. 

II 

FACTUAL AND PROCEDURAL BACKGROUND 

Mother has three children.  The subject of this appeal is A.A. who was born in 

January 2009.  Her father was identified as J.A. who never participated in the juvenile 

court proceedings.  Two younger children—born in January 2013 and July 2014—are not 

the subject of the appeal. 

A.  Dependency 

 In January 2013, DPSS filed a section 300 petition, alleging parental failure to 

protect and to support A.A. and her newborn sibling, C.B.  (§§ 300, subds. (b) & (g).  

Under subdivision (b), the petition alleged mother and J.B., C.B.’s father, had a history of 

abusing controlled substances, including methamphetamine; both admitted to using 

                                              
 1  All further statutory references are to the Welfare and Institutions Code unless 
otherwise noted. 
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methamphetamine while mother was pregnant with C.B.; and neither of them had 

benefited from voluntary services to address substance abuse.  C.B. tested positive for 

drugs when he was born.  A.A. had also produced a positive toxicology screen for 

cocaine and marijuana when she was born.  The petition also asserted mother failed to 

obtain prenatal care while pregnant with C.B.; she left A.A. with maternal grandparents 

without sufficient legal provisions for her care; and mother suffered from mental health 

problems, including depression, which she admitted led her to use controlled substances.  

Under subdivision (g), the petition alleged J.A. failed to provide for A.A. and his 

whereabouts were unknown. 

Mother was residing at the MFI Recovery program (MFI).  A.A. had been living 

with the maternal grandparents for the past six month because mother had a difficult 

pregnancy.  DPSS recommended both children remain in mother’s custody, provided she 

continued to participate in MFI, and detention orders be entered with respect to both 

fathers. 

 The dependency petition stated A.A. “may have Indian ancestry” but the detention 

report stated ICWA did not apply.  On January 11, 2013, mother denied having any 

Native American ancestry that is “‘claimable.’”  Mother reported “her great-grandfather 

had purchased a ‘white name’ and that she may be a member of some Native American 

Tribe, she was unsure.”  Mother did not say whether it was a paternal or maternal great-

grandfather.  However, DPSS did not ask the maternal relatives about possible Indian 

heritage. 
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At the detention hearing, mother submitted a Parental Notification of Indian Status 

form (ICWA-020), stating she had no Indian ancestry as far as she knew.  The court made 

a finding ICWA did not apply to A.A.  The court ordered the children detained from their 

respective fathers, and left them in mother’s custody, provided she remained at MFI. 

B.  Jurisdiction and Disposition 

The Jurisdiction/Disposition report, filed February 5, 2013, recommended the 

court declare the children dependents of the court but maintain physical custody of the 

children with mother and J.B. while mother continued to participate at MFI.  The report 

repeated ICWA did not apply. 

Mother submitted a waiver of rights form and submitted the matter to the court.  

The court sustained the petition in its entirety and found the children were described by 

section 300, subdivisions (b) and (g).  The court removed A.A. from her father’s physical 

custody but left her in mother’s physical custody, and ordered family maintenance 

services for mother.  The court found ICWA did not apply. 

C.  Section 387 Petition 

On June 24, 2013, DPSS filed a section 387 petition, alleging the previous 

disposition had not been effective in that mother and J.B. both produced positive drug 

tests on June 20, 2013, and failed to comply with their court-ordered case plans.  DPSS 

again checked the box on the Indian Child Inquiry Attachment that “[t]he child may have 

Indian ancestry.” 

DPSS reported that the children were taken into protective custody on June 20, 

2013, and placed in a foster home in Riverside.  Mother had completed a 45-day inpatient 
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program at MFI, and had enrolled in an after-care program, but she was terminated from 

the program on June 19, 2013, due to nonattendance. 

Mother produced positive drug tests for methamphetamine in May and June 2013.  

Mother failed to supply a completion certificate for a parenting course.  A.A. told the 

social worker J.B. made mother’s lip bleed; he threw her against a wall; and he was 

“mean.”  The report repeated the previous information from mother about why ICWA did 

not apply.  

At the hearing conducted on June 25, 2013, the court stated the parents had 

“already filled out the JV-140 and ICWA-020” forms and “the children are not Indian 

children.  Indian Child Welfare Act does not apply.  Prima facie showing has been 

made.”  The court entered detention orders for the children, and ordered family 

reunification services.  The court ordered monitored visits for mother. 

The jurisdiction/disposition report, filed July 10, 2013, recommended sustaining 

the section 387 petition, removing the children and offering reunification services.  With 

respect to ICWA, the report stated “The Indian Child Welfare Act does or may apply” 

and “The Indian Child Welfare Act does not apply,” based on the same information as 

before.  The children remained in a foster home, and A.A. was reported to be very 

talkative, outgoing, smart and meeting all of her developmental milestones. 

D.  Status Review Report 

A status review report, filed on July 18, 2013, again repeated mother’s original 

statements about her Indian ancestry.  Mother was visiting the children, who were doing 
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well in their foster home placement.  The service logs documented numerous DPSS 

contacts with the maternal relatives. 

E.  Jurisdiction/Disposition Hearing on Section 387 Petition 

Mother submitted on DPSS’s recommendation, and advised the court she was 

going to enter Pine Ridge Treatment Center.  DPSS requested that mother undergo a 

psychological evaluation.  The court found by a preponderance of evidence the section 

387 petition was true, and the previous disposition of the court had not been effective.  

The court made a finding ICWA did not apply.  The court removed the children for 

suitable placement by DPSS based on a finding under section 361, subdivision (c), by 

clear and convincing evidence.  The court ordered family reunification services and 

ordered mother to undergo a psychological evaluation. 

F.  Status Review Report 

DPSS filed another status review report on January 27, 2014, and recommended 

terminating mother’s reunification services, reducing her visits to monthly, and 

scheduling a selection and implementation hearing for A.A.  The report referred to the 

court’s determination ICWA did not apply at the initial detention hearing in January 

2013. 

Mother continued to use drugs.  A.A. was placed with her maternal great-aunt and 

great-uncle on January 10, 2014.  C.B. remained in a foster home.  The service logs for 

the period between August 2013 and January 2014 showed DPSS had extensive contact 

and meetings with various maternal family members in the months leading up to A.A.’s 

placement. 
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G.  Contested Review Hearing – Termination of Reunification Services 

The status review hearing for both children was conducted as an uncontested 

hearing on April 9, 2014, and mother was not present.  The court found notice was proper 

and ICWA did not apply.  The court found by clear and convincing evidence that mother 

failed to make substantive progress with her case plan and there was not a substantial 

probability the children could be returned to her within six months.  The court found 

reasonable reunification services had been provided to mother.  Mother’s family 

reunification services were terminated for both children, and the court scheduled a 

selection and implementation hearing with respect to A.A. 

H.  Selection and Implementation Report 

The initial report for the section 366.26 hearing was filed on July 22, 2014, and 

adoption was recommended for A.A.  The report stated that the juvenile court had already 

determined at the detention hearing that ICWA did not apply. 

A.A. was doing well and attending school, where she was making friends and was 

very outgoing.  She had been placed with the maternal great-aunt and great-uncle for 

seven months and she appeared well-adjusted and loved being in their home.  A.A. was 

exhibiting some anger and defiant behavior, but she was participating in individual 

therapy to address it.  Mother was not visiting regularly.  There was a likelihood A.A. 

would be adopted by her maternal great-aunt and great-uncle, and they loved her as their 

own and provided her with a stable and safe home.  The social worker had numerous 

personal contacts with the maternal great-aunt and great-uncle.  DPSS recommended 
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A.A. remain with them.  In an addendum report, DPSS recommended the court terminate 

parental rights and free A.A. for adoption by her relative caretakers. 

 Meanwhile, mother gave birth to a third child, who was born drug-exposed, on 

July 4, 2014.  Mother told the social worker on July 5, 2014, that “it was rumored she had 

Native American ancestry but it had not been established.”  As before, mother then 

executed a declaration that, “I have no Indian ancestry as far as I know.”2 

I.  The Selection and Implementation Hearing 

Mother was present for A.A.’s selection and implementation hearing on August 7, 

2014.  Mother objected to the termination of her parental rights, but presented no 

affirmative evidence. The court adopted the proposed orders and findings in their 

entirety.  The court found by clear and convincing evidence it was likely A.A. would be 

adopted, and terminated parental rights.  The court also found ICWA did not apply. 

III 

DISCUSSION 

The juvenile court’s finding about whether ICWA applies is reviewed on appeal 

for substantial evidence.  (In re Christian P. (2012) 208 Cal.App.4th 437, 451.)  “ICWA 

protects the interests of Indian children and promotes the stability and security of Indian 

tribes by establishing minimum standards for, and permitting tribal participation in, 

dependency actions.  (25 U.S.C. §§ 1901, 1902, 1903(1), 1911(c), 1912.)  The juvenile 

court and the Agency have an affirmative duty to inquire at the outset of the proceedings 

                                              
 2  We grant the request for judicial notice filed January 21, 2015.  



 

 
 

9

whether a child who is subject to the proceedings is, or may be, an Indian child.  (Cal. 

Rules of Court, rule 5.481(a).)  If, after the petition is filed, the court ‘knows or has 

reason to know that an Indian child is involved,’ notice of the pending proceeding and the 

right to intervene must be sent to the tribe or the Bureau of Indian Affairs if the tribal 

affiliation is not known.  (25 U.S.C. § 1912; Welf. & Inst. Code, § 224.2; Cal. Rules of 

Court, rule 5.481(b).)  Failure to comply with the notice provisions and determine 

whether ICWA applies is prejudicial error.  [Citations.]”  (In re L.S. (2014) 230 

Cal.App.4th 1183, 1197.) 

The juvenile court and DPSS are obliged to inquire about a child’s Indian status in 

all dependency proceedings.  (In re W.B. (2012) 55 Cal.4th 30, 52-53.)  Section 224.3, 

subdivision (c), requires the social worker to conduct further inquiry and investigation 

with parents and relatives once the social worker knows or has reason to know an Indian 

child is involved.  When conflicting or inadequate information is provided about a 

parent’s Indian heritage, both the agency and the juvenile court have an obligation to 

clarify the facts regarding the Indian heritage claim before a finding can be made about 

whether ICWA applies.  (In re L.S., supra, 230 Cal.App.4th at pp. 1197-1199.)  The 

threshold test for inquiry is met when the court or the agency has learned that a child 

under its jurisdiction may have Indian ancestry.  (W.B., at p. 53.) 

Here mother initially suggested in January 2013 that she might have Indian 

heritage that was not “claimable” because a great-grandfather “purchased a ‘white 

name’” and she might be a member of some unnamed tribe.  She subsequently retracted 

that claim when she executed a declaration that she did not have Indian ancestry.  The 
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court therefore found ICWA did not apply.  The only additional mention of Indian 

heritage occurred in July 2014 when mother again said a rumor of Indian ancestry could 

not be established but then executed a declaration that she did not have Indian ancestry.  

Nevertheless, based on the foregoing, mother now argues DPSS had a duty to make 

additional inquiry of the maternal relatives.  We disagree. 

The initial inquiry need only be made to mother.  (In re C.Y. (2012) 208 

Cal.App.4th 34, 42.)  In re Jeremiah G. (2009) 172 Cal.App.4th 1514, 1516, emphasized 

that, “In a juvenile dependency proceeding, a claim that a parent, and thus the child, 

‘may’ have Native American heritage is insufficient to trigger ICWA notice requirements 

if the claim is not accompanied by other information that would reasonably suggest the 

minor has Indian ancestry.  Here, the assertion that there was a ‘possibility’ the great-

grandfather of the minor’s father ‘was Indian,’ without more, was too vague and 

speculative to require ICWA notice to the Bureau of Indian Affairs.  [Citation.]  This is 

particularly so in this case because the minor’s father, who made the assertion, later 

retracted it, telling the juvenile court that he ‘didn’t actually have [Indian ancestry].’  

Thus, mother’s appellate claim of ICWA error lacks merit.” 

This case is almost exactly like Jeremiah G. because mother first proposed a 

possibility of Indian ancestry, related to a great-grandparent, but offered no supporting 

information and almost immediately retracted it.  Mother cannot rely on In re L.S., supra, 

230 Cal.App.4th 1183, to argue that the information mother provided was conflicting and 

ambiguous and therefore required investigation.  Mother simply offered a vague, 

unsubstantiated claim that was followed by her denial of any Indian heritage.  This case 
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also differs from In re Gabriel G. (2012) 206 Cal.App.4th 1160, 1167, in which the father 

first executed a declaration claiming Indian heritage and subsequently made an 

ambiguous retraction. 

Furthermore, in In re L.S., supra, 230 Cal.App.4th at pages 1197-1198, the court 

did not make any ICWA findings and there was nothing in the record to allow the 

appellate court to imply any findings.  Here DPSS properly documented its inquiry and 

mother’s repeated and ultimate denials of any Indian heritage.  The only ambiguity in the 

record was caused by the DPSS reports that occasionally checked the wrong box about 

Indian ancestry.  The fact that the juvenile court, throughout the proceedings, continued 

to repeat its finding that ICWA did not apply was fully justified under the circumstances. 

IV 

DISPOSITION 

DPSS made a proper ICWA inquiry and the juvenile court’s findings was 

supported by substantial evidence.  We affirm the judgment. 
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