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A jury convicted defendant and appellant Thomas Pacheco Pena of three counts of
engaging in sexual intercourse with a child under the age of 10 (Pen. Code! § 288.7,
subd. (a), counts 1-3); three counts of engaging in oral copulation or sexual penetration
with a child under the age of 10 (id., subd. (b), counts 4-6); and one count of possessing
child pornography (8 311.11, subd. (a), count 7.)

The trial court sentenced defendant to an indeterminate term of 122 years to life:
25 years to life on each of counts 1 through 3; 15 years to life on each of counts 4 through
6; and two years on count 7, all to run consecutively.

On appeal, defendant argues only that the trial court was not authorized to impose
a $500 fine pursuant to section 288, subdivision (). We agree, and we order the trial
court to strike the fine.

FACTUAL AND PROCEDURAL BACKGROUND

The substance of defendant’s appeal does not require us to review the underlying
facts. It suffices to say that defendant, who was around 52 years old, videotaped himself
engaging in sexual intercourse, receptive and insertive oral copulation, and digital
penetration with his five-year-old niece.

At sentencing, the trial court imposed a $500 fine, payable to the division of adult

institutions pursuant to section 288, subdivision (e). Defendant did not object.

1 All further statutory references are to the Penal Code unless otherwise noted.



DISCUSSION

“Upon the conviction of any person for a violation of subdivision (a) or (b), the
court may, in addition to any other penalty or fine imposed, order the defendant to pay an
additional fine not to exceed ten thousand dollars ($10,000).” (8 288, subd. (e).) Itis
axiomatic that a court is bound to apply clear, unambiguous statutory language according
to its terms. (People v. Talibdeen (2002) 27 Cal.4th 1151, 1154.) A court acts outside its
jurisdiction by imposing a statutorily unauthorized fine, and such error may always be
corrected on appeal, despite a defendant’s failure to object below. (People v. Allen
(2001) 88 Cal.App.4th 986, 998, fn. 27.)

Here, defendant was convicted under section 288.7, subdivisions (a) and (b), and
section 311.11, subdivision (a). It is clear that subdivision (e) of section 288 refers only
to convictions under subdivisions (a) and (b) of that same statutory section, namely,
section 288; subdivision (e) does not mention any fines related to the statutory sections
under which defendant was convicted, namely, sections 288.7 and 311.11. Defendant’s
failure to object at the time of sentencing does not hinder our ability to correct this
unauthorized fine.

The People concede the error and do not argue in opposition.



DISPOSITION

The trial court is ordered to strike as unauthorized the $500 fine it purported to
impose on defendant pursuant to subdivision (e) of section 288. The trial court is
directed to amend the abstract of judgment accordingly and to forward a copy to the
Department of Corrections and Rehabilitation. In all other respects, the judgment is

affirmed.
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