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2. 

 Christopher Daniel Contreras (defendant), having been convicted of severely 

abusing his foster child, claims the trial court erred by denying his motion to continue his 

sentencing hearing.  We affirm. 

FACTUAL AND PROCEDURAL HISTORY 

 On December 20, 2007, a felony complaint was filed, charging defendant with the 

commission, on or about October 26, 2006, of child abuse under circumstances likely to 

produce great bodily injury or death (Pen. Code,1 § 273a, subd. (a); count 1) and willful 

infliction of an injury resulting in a traumatic condition (§ 273d, subd. (a); count 2).  As 

to each count, it was alleged, insofar as is pertinent, that defendant personally inflicted 

great bodily injury on a child under age five (§ 12022.7, subd. (d)).2   

 Defendant, who was released on his own recognizance, appeared in court with 

retained counsel on March 21, 2008, and was arraigned on the complaint.  Due to 

continuances necessitated primarily by discovery problems, the preliminary hearing was 

not held until April 20, 2009.  Defendant was held to answer, and an information was 

filed on April 22, 2009.   

 Defendant was arraigned on the information on May 6, 2009.  On May 13, 2009, 

retained counsel was relieved and the public defender’s office appointed.  On May 20, 

2009, the public defender’s office was relieved and conflict counsel appointed.  After a 

number of continuances at defense request, trial finally began on September 7, 2010.3   

 The prosecution’s trial evidence showed that within a couple of weeks before and 

culminating on October 26, 2006, then-eight-month-old U.B. suffered life-threatening 

injuries that a pediatrician specializing in child abuse opined could not have resulted from 

a simple fall to a carpeted surface, but rather were most likely related to a shaking-type 
                                                 
1  All statutory references are to the Penal Code unless otherwise stated. 

2  Other allegations were ultimately dismissed upon the People’s motions.   

3  Further unspecified references to dates are to dates in 2010. 
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action.  The doctor further opined that U.B. was the victim of physical child abuse.  A 

pediatric neurosurgeon noted bruises on U.B.’s ribcage that looked like fingertips.  Based 

on the totality of U.B.’s injuries, including acute and chronic subdural hematomas, 

significant retinal hemorrhaging, decreased level of consciousness, and severe brain 

injury, the pediatric neurosurgeon diagnosed U.B. as being a victim of Shaken Impact 

Syndrome.  A pediatric ophthalmologist concurred.  As a result of his injuries, U.B. was 

legally blind and had other permanent disabilities.   

 At the time he was injured, U.B. was the foster child of defendant and his wife, 

who also had two young biological children.  Defendant gave varying accounts of how 

U.B. was injured.  He told a nurse in the hospital emergency room that he was holding 

the baby as he playfully chased his toddler, and he ended up hitting a door, which caused 

him to fall while holding the infant.  He told an officer that he had been holding U.B. 

when he heard his daughter cry out, and when he turned to jog out of the room to check 

on her, one of his sandals rolled underneath his foot, causing him to trip and fall onto a 

carpeted floor with U.B. underneath him.  He subsequently told a detective that, as he 

was carrying U.B. out of the room after hearing an unusual noise from his daughter, his 

foot caught on a nightstand, causing him to fall.  Defendant said he and the baby both fell 

face first onto the floor, with the child possibly hitting his head on a carpeted area.  About 

an hour after making this statement, defendant told the detective during an interview at 

the police department that, as he was getting U.B. out of the crib, he heard his daughter 

scream from the living room.  Defendant turned and started a slight jog to run around the 

corner and tripped over his sandals, causing both him and U.B. to hit the ground.  

Defendant said he believed U.B.’s head and back hit the ground.  Defendant said he could 
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immediately tell something was wrong so, instead of calling an ambulance, he called his 

wife who told him to meet her at the hospital in Visalia.4   

 The defense presented a number of witnesses who attested to his nonviolent 

character.  In addition, defendant testified and denied shaking, hitting, or abusing U.B.  

Defendant explained that he had just gotten U.B. out of his crib when he heard his 

daughter yell.  Defendant broke into a jog, but could not go straight out the door because 

of a protruding dresser.  When he contorted his body to avoid the dresser, his sandal went 

underneath his foot, and he tripped.  Defendant tried to squeeze U.B. for protection as 

they fell, but immediately noticed the baby’s cry was different.  Knowing something was 

wrong, defendant telephoned his wife to meet him at the hospital.  It did not occur to him 

to call 911 because he did not realize U.B. was severely injured.   

 A physician who was board certified in emergency medicine, had a clinical 

forensic medical practice, and had testified multiple times as an expert in cases dealing 

with Shaken Baby Syndrome, opined that shaking a healthy baby cannot cause retinal 

hemorrhaging or subdural hematoma.  However, short falls can either directly cause or 

lead to both.  In his opinion, U.B.’s injuries were consistent with defendant’s explanation 

and had nothing to do with intentional abuse.  Some of U.B.’s problems went back to the 

period before he came to live with defendant’s family.  A pediatric neuroradiologist 

concurred that U.B.’s injuries were consistent with defendant’s explanation, that U.B. 

was predisposed to acute hemorrhage from his preexisting condition, and that his injuries 

could be “entirely accidental.”  Although from an imaging point of view abuse or 

nonaccidental injury could not be ruled out, there were other reasonable explanations.   

                                                 
4  U.B. was injured at the couple’s home in Tulare, a five-minute drive from a 
hospital.  The hospital in Visalia was about 16 to 17 minutes away.  Defendant’s wife 
explained that, because of poor or improper care previously received by family members 
at the hospital in Tulare, they always used the hospital in Visalia.   
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 Jurors began deliberating on September 15.  The next day, they convicted 

defendant as charged in count 1 and found the section 12022.7, subdivision (d) allegation 

to be true.  With respect to count 2, they found defendant guilty of misdemeanor battery 

(§ 242), a lesser included offense.   

 Sentencing was set for October 14.  Although defendant was permitted to remain 

on his own recognizance, the court warned him that he needed to get his affairs in order.  

The court stated:  “I’m telling you right now I’m not going to give you any more 

extensions, even if you file any kind of motion or anything.  That’s the day that I’m going 

to sentence him.  Okay?  If you’re going to file a motion, do it before then, any type of a 

motion.  I’m not going to put this off any longer.”  The clerk’s minutes reflected 

defendant was advised by the court that no continuance would be granted.   

 On September 29, private counsel (who also represents defendant on this appeal) 

filed a substitution of counsel and a motion to continue sentencing, to be heard October 1.  

Counsel represented that defendant had just hired her and that she needed “sufficient” 

time to go over all the documents and evidence presented before and during trial in order 

adequately to prepare for sentencing.  Counsel asked that sentencing be continued “to a 

date that is agreeable between the parties and the court.”   

 On October 1, the substitution of attorneys was accepted, and trial counsel was 

relieved as attorney of record.  When the court noted that sentencing was still two weeks 

away and asked if new counsel was already anticipating the need for a continuance, this 

took place: 

 “[DEFENSE COUNSEL]:  I am, your Honor.  Given the … 
magnitude of the case files and an opportunity to be able to go through that 
-- I’m still trying to get … all of the files from [defendant’s former 
attorney].  I really think that I need an opportunity to be able to do that as 
well as to be able to fit it into my trial calendar. 

 “[PROSECUTOR]:  Your Honor, the People would object.  I believe 
based on the declaration they’re gonna get all the transcripts of the trial and 
move for a motion for a new trial, which is gonna take quite a while. 
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 “THE COURT:  Well, we’re not gonna set it over for that.  We are 
gonna set it over for her to be prepared for sentencing.  So what I’m 
inclined to do is just continue this motion over to the day of sentencing, and 
… I’m gonna see if she needs more time at that time.… 

 “[DEFENSE COUNSEL]:  I can appreciate that.  The only thing, 
your Honor, is I am set to be in trial.… 

 “THE COURT:  Well, he needs to appear on that date, so if you 
have somebody you can send in for that appearance, and you won’t need a 
further declaration.  Just let the Court know that -- 

 “[DEFENSE COUNSEL]:  I need some additional time? 

 “THE COURT:  -- you still need more time.  I’m not inclined to give 
you a whole bunch of time but I am inclined to give you a little bit of time 
to prepare for sentencing since you’ve just come into the case.  But I am 
going to, again, deal with that on the date of sentencing.”    

 On October 14, another attorney appeared for defense counsel.  This ensued: 

 “THE COURT:  We talked about setting this over.  How much time 
is she asking for? 

 “[STAND-IN COUNSEL]:  She’s asking for about three weeks.  
The week of November 8th through the 12th, she is available any date 
within that time .… 

 “[PROSECUTOR]:  Your Honor, the People object.  There’s been 
nothing filed.…  At least if it’s … gonna be a motion for a new trial this 
defendant needs to be remanded. 

 “THE COURT:  I’m not continuing this for motion for new trial.  
She’s come in and I’ve indicated I’ll give her some time to get up to speed 
on the case for sentencing purposes only.  [¶] … [¶]  I’m gonna set the 
matter over till November 9th at 8:30 in this department, and that will be 
the last continuance so she needs to be ready to sentence Mr. Contreras at 
that time.  [¶]  Mr. Contreras, I’ve indicated to you to get your affairs in 
order, and the defendant’s remanded at this time.”   

 The clerk’s minutes reflected the court’s statement that this would be the last 

continuance.   
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 On November 4, defense counsel filed another motion to continue sentencing, to 

be heard November 8.  Counsel again asserted that she needed “sufficient” time to go 

over all the documents and evidence presented in the case before and during trial, in order 

adequately to prepare for sentencing, and she requested that sentencing be continued to a 

mutually agreed-upon date.  In her supporting declaration, she represented that she was 

hired by defendant to prepare for the sentencing hearing, and to investigate and, if 

appropriate, take action to file a “motion for mistrial.”  (Sic.)  Counsel related that her 

“office” was approached by a trial juror, who advised “him” that said juror “vehemently” 

believed defendant did not receive a fair and impartial trial.  The juror advised “that there 

was an error in the jury verdict forms that even after correction left him confused about 

the law coupled with his confusion from not understanding the jury instructions as read 

by the court.”  The juror was “adamant” that this was “a travesty of justice,” and he stated 

that he found the final verdicts to be conflicting and he did not understand the law.  He 

also believed defendant did not receive a fair trial due to ineffective assistance of counsel.  

As a result, counsel represented, a complete review of the record was needed to evaluate 

trial counsel’s performance, and was ongoing.  In addition, a complete review of the 

record was necessary to determine if any witnesses should be called “for the mitigation 

phase of sentencing.”  She had also asked her investigator to interview the juror.  She 

believed that, based on the results of that investigation, together with other information 

that “will be” gleaned from a review of the files provided by trial counsel, as well as the 

“preliminary” review of the transcripts, there would be a sufficient basis to submit a 

motion to unseal juror contact information.  Counsel stated it was her intention to file a 

motion requesting release of the contact information in order to have her investigator 

interview all 12 jurors concerning potential grounds for a “mistrial.”  She represented that 

immediately after being retained, she ordered the trial transcripts, which were provided to 

her staff at the end of the business day on October 22.  Counsel represented that she had 

only had 13 days to review almost 2,000 pages of transcripts, could not properly prepare 
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for sentencing without all pertinent court records, and, in light of her heavy caseload, was 

limited in her ability to dedicate full work days to this matter.  Given the complexity of 

the case, she asserted, “it would amount to ineffective assistance of counsel to proceed 

with sentencing on November 9, 2010.”   

 On November 8, the court stated it had read defense counsel’s declaration, and 

asked if she had anything to add.  She responded that probation had faxed her a victim 

impact letter on Friday afternoon, and that this was additional information that needed to 

be taken into account in preparation for sentencing.  The People objected to any further 

continuance.  This ensued: 

 “[DEFENSE COUNSEL:]  “As I stated at my first appearance, what 
I could do by October 14th is have some idea of how long it might take me.  
Unfortunately, it did take a long time to get the transcripts in this case.…  
It’s about a thousand pages of transcripts, on top of the evidence. 

 “So aside from the juror issue, … specifically with respect to 
sentencing, it’s critical in this matter that I have a chance to thoroughly go 
through the transcripts, the evidence in this case, in order to ensure that Mr. 
Contreras has not only the counsel of his choice but counsel that’s prepared 
and ready to proceed, who’s able to be familiar enough with the case and 
the facts that came out at trial to be able to put together … mitigating 
factors in this case.  And that’s simply not gonna happen until I have a 
chance to adequately go through all of that information, and it is 
voluminous.  And with that, your Honor, I’d submit.  [¶] … [¶] 

 “THE COURT:  All right.  One of the big problems with this case is 
it’s been continued over and over and over again.…  Over the People’s 
objection, the Court continued the trial.…  And then the case came up for 
sentencing; there was a motion filed I believe a couple weeks before the 
sentencing date requesting a continuance.  That was set over till the date of 
sentencing.  The Court did, again, over the People’s objection, continue the 
sentencing.  And now we have a sentencing date tomorrow.  And again the 
defense is asking for another continuance. 

 “As I read the declaration, I look in the Penal Code, and in Section 
1181 …, I don’t find anything that would be grounds for a new trial in this 
particular declaration under the statute.  Buyer’s remorse from a juror or the 
fact that he says now, two months after the trial, that he didn’t understand 
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the law does not appear to be any type of a factual basis to … grant a new 
trial. 

 “So based on that, the Court feels that there’s not good cause at this 
point in time to continue it.  … [I]t appears that the only new thing is a 
letter which is from a caretaker of the victim.  That does not amount to 
good cause.  There’s still time to review that and sentence him tomorrow.  
So the Court’s going to deny your motion to continue at this time.”   

 The following day, at the time set for sentencing, the court asked whether, other 

than the discussion the previous day, there was any legal cause why defendant could not 

be sentenced.  Defense counsel responded affirmatively, and argued that, under 

section 1181, subdivision 5, misdirecting the jury in a matter of law constituted grounds 

for a new trial.  Counsel asserted:  “As laid out in my declaration, the defense was 

approached by a juror who clearly articulated that he did not understand the law in this 

case and that there was confusion over incorrect language placed in the jury verdict forms 

which further left him confused.  This raises an issue to be investigated by the defense as 

to whether or not the jurors were misdirected in a matter of law in this case.  Attempts 

have been made to get a copy of the jury verdict forms in the case but have not been able 

to find them with respect to obtaining copies of the court record.  Additional investigation 

is required.”   

 Defense counsel also quoted People v. Fosselman (1983) 33 Cal.3d 572, 582-583 

to demonstrate that, although not listed as a ground for a new trial in the statute, 

ineffective assistance of counsel was also a proper basis for a motion for new trial.  

Counsel argued that trial counsel was advised by his two medical experts, at least six 

months before trial, that an ophthalmologist was critical to the defense, yet elected not to 

have such an expert testify despite the fact such testimony fell outside the scope of the 

other doctors’ expertise.  Counsel represented that trial counsel had an ophthalmologist 

available, but did not make arrangements to ensure that expert could be present for trial.  

Counsel argued:  “Not only does that failure raise the issue of ineffective assistance of 

counsel but goes to the critical component of sentencing, which is the connection 
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between the injury sustained and the magnitude of the injury and the future impacts 

thereof.”   

 Defense counsel asserted it would amount to ineffective assistance of counsel for 

her to move forward with sentencing at that time.  She pointed out that only one of the 

continuances in the case had been granted since she became attorney of record.  She 

argued that the trial transcripts were not made available to her office until the end of the 

workday on Friday, October 22, and that she did not physically receive them until 

Sunday, October 24.  She claimed the transcripts and files needing to be reviewed were 

“voluminous,” and argued that she also needed time effectively to respond to the victim 

impact letter received only two days earlier.  Such response, she claimed, would require 

review of the medical evidence in the court proceedings, as well as “lengthy” 

conversations with the defense medical experts.  This followed: 

 “[DEFENSE COUNSEL:]  In order for me to be prepared to move 
forward, I would need time to, one, review all of the evidence introduced in 
this case, which evidence is both voluminous and technical in nature and 
not to be lightly examined.  Two, I would need to be properly prepared and 
be able to submit a Statement in Mitigation, particularly in light of the fact 
that probation’s report found no mitigating factors and the People have 
submitted a Statement in Aggravation. 

 “THE COURT:  Let me stop you right there.  You’ve had basically 
six weeks that this Court gave you to render a Statement in Mitigation, and 
I haven’t received anything from you, so go ahead. 

 “[DEFENSE COUNSEL]:  Okay.  Thank you, your Honor.  [¶]  
Third, I would need to review each sentencing factor to refute the 
information contained in the probation report and the People’s Statement in 
Aggravation.  To do so will require reviewing all of the evidence 
introduced at trial.… 

 “Bottom line is that I do not know how this Court can expect me to 
move forward without having ample opportunity to properly review the 
complexity of evidence in this case.  I have an absolute ethical obligation to 
be a zealous advocate for my client, including and particularly important at 
sentencing.  For me to move forward without a thorough review would 
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amount to ineffective assistance of counsel and to deny my client his 
constitutional right to due process. 

 “The fair and just thing to do in this case would be to give me as Mr. 
Contreras’ new counsel sufficient time to prepare for sentencing in this 
matter.  Your Honor, this is not about delay or about gamesmanship but 
about ensuring that my client’s constitutional rights are protected. 

 “Accordingly, your Honor, at this time I would renew my motion for 
continuance or, in the alternative, request that this Court stay these 
proceedings and allow me two weeks to file a writ with the Fifth District 
Court of Appeal.” 

 “[PROSECUTOR]:  Your Honor, … the People object to everything 
this defense counsel’s just stated on the record.…  [¶] … [¶] 

 “THE COURT:  All right.  I guess what you’re asking is a motion to 
reconsider the Court’s denial of your motion to continue yesterday.  The 
Court’s going to deny that reconsideration at this time. 

 “The Court notes that this defendant was represented by very 
competent counsel throughout the entire trial .…  He chose to hire new 
counsel after the jury convicted him of these offenses. 

 “… I certainly could bring in the other attorney if he didn’t feel 
adequately represented in these proceedings today.  I don’t think he wants 
to do that.…  I did continue this case from the time that they substituted in.  
… [F]rom the time they substituted in, they had six weeks to file anything 
that they wanted to.  There has been nothing filed other than … another 
motion to continue. 

 “So based on that, the Court’s satisfied that this defendant’s 
constitutional rights have been taken care of.  And, of course, this is a 
balancing act between the constitutional rights of the defendant and the 
rights of the victim and … those associated with the victim to have this case 
finally closed. 

 “Again, this Court has reiterated many times how there’s been 
numerous continuances in this case, and it’s time to close the case.  It’s 
time to have the final disposition.  So on that basis, the Court’s not going to 
reopen the motion to continue, and the Court is declining to stay the 
proceedings at this time.”   
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 Defense counsel then waived formal arraignment for sentencing, but reiterated she 

was not prepared to proceed with sentencing.  She advised the court that she could not 

proceed without committing malpractice, and that she had an ethical duty not to proceed.  

This followed: 

 “THE COURT:  Well, why don’t you ask your client if he wants his 
other attorney to be present at the time of sentencing, then, the one that was 
relieved.  We can reappoint him.  He’s the one that did the trial.  Does your 
client want to do that? 

 “[DEFENSE COUNSEL]:  My client has a constitutional right to 
counsel of his choice. 

 “THE COURT:  He does, certainly.  And I’ve let him do that, and I 
have continued the case for you to file anything you wanted to.  All you 
filed is a motion to continue.  … I still don’t have a declaration from some 
juror that supposedly came forward.  There’s nothing from the juror, … 
nothing at all other than generalized statements that he met with somebody 
in your office.  I don’t have anything else.  [¶] … [¶]  … So in any event, 
I’m gonna decline to continue it at this time. 

 “Comments on the sentencing? 

 “[DEFENSE COUNSEL]:  Your Honor, as I’ve stated, I am not 
prepared to proceed at this time.”   

 The court then turned to sentencing.  The People requested imposition of the 

maximum term.  The court stated it had read the prosecution’s statement in aggravation, 

as well as the “many” letters submitted on behalf of defendant.  The court noted that 

defendant did have some mitigating factors, in that he was a family man, had no record, 

and had numerous friends and family who supported him.  It also noted, however, that 

there were aggravating factors, including that defendant was in a special position of trust.  

The court found defendant to not be an appropriate candidate for probation because of the 

significant injuries to the victim, and imposed the middle term of four years plus a five-

year consecutive term for the great bodily injury enhancement, for a total of nine years in 

prison on count 1.  The court imposed no time on count 2.   
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DISCUSSION 

 The sole issue on this appeal is the propriety of the trial court’s November 8 denial 

of the motion to continue sentencing.  “Continuances shall be granted only upon a 

showing of good cause.”  (§ 1050, subd. (e).)  “A ‘trial court has broad discretion to 

determine whether good cause exists to grant a continuance of the trial.  [Citation.]  A 

showing of good cause requires a demonstration that counsel and the defendant have 

prepared for trial with due diligence.’  [Citation.]  Such discretion ‘may not be exercised 

so as to deprive the defendant or his attorney of a reasonable opportunity to prepare.’  

[Citation.]  ‘To effectuate the constitutional rights to counsel and to due process of law, 

an accused must … have a reasonable opportunity to prepare a defense and respond to 

the charges.’  [Citation.]”  (People v. Roldan (2005) 35 Cal.4th 646, 670, italics added, 

disapproved on another ground in People v. Doolin (2009) 45 Cal.4th 390, 421, fn. 22.)  

The same principles apply to motions to continue sentencing hearings or for continuances 

to prepare new trial motions.  (See, e.g., People v. Snow (2003) 30 Cal.4th 43, 70, 77.) 

 “[T]he decision whether or not to grant a continuance of a matter rests within the 

sound discretion of the trial court.  [Citations.]  The party challenging a ruling on a 

continuance bears the burden of establishing an abuse of discretion, and an order denying 

a continuance is seldom successfully attacked.  [Citation.]  [¶]  Under this state law 

standard, discretion is abused only when the court exceeds the bounds of reason, all 

circumstances being considered.  [Citations.]  Moreover, the denial of a continuance may 

be so arbitrary as to deny due process.  [Citation.]  However, not every denial of a request 

for more time can be said to violate due process, even if the party seeking the 

continuance thereby fails to offer evidence.  [Citation.]  Although ‘a myopic insistence 

upon expeditiousness in the face of a justifiable request for delay can render the right to 

defend with counsel an empty formality[,] … [t]here are no mechanical tests for deciding 

when a denial of a continuance is so arbitrary as to violate due process.’  [Citation.]  

Instead, ‘[t]he answer must be found in the circumstances present in every case, 



 

14. 

particularly in the reasons presented to the trial judge at the time the request is denied.’  

[Citations.]”  (People v. Beames (2007) 40 Cal.4th 907, 920-921, italics added; see also 

Morris v. Slappy (1983) 461 U.S. 1, 11-12; Ungar v. Sarafite (1964) 376 U.S. 575, 589-

590; People v. Frye (1998) 18 Cal.4th 894, 1012-1013, disapproved on another ground in 

People v. Doolin, supra, 45 Cal.4th at p. 421, fn. 22.) 

 Absent a showing of an abuse of discretion and prejudice to the defendant, denial 

of a motion to continue does not warrant reversal.  (People v. Doolin, supra, 45 Cal.4th at 

p. 450; People v. Barnett (1998) 17 Cal.4th 1044, 1126.)  Neither has been shown here. 

 To begin with, the record does not show diligence on the part of defense counsel.  

(See United States v. Flynt (9th Cir. 1985) 756 F.2d 1352, 1359, opn. mod. 764 F.2d 675, 

675.)  The trial court warned, when it granted the first continuance of sentencing, that it 

would not grant a further request.  Regardless of whether counsel had immediate access 

to the reporter’s transcript of the hearing, the court’s statement was contained in the 

clerk’s minutes.  Despite the court’s caveat, defense counsel subsequently presented little 

more than another open-ended request for additional time.  As she had already been 

afforded a reasonable opportunity to familiarize herself with the case and to prepare for 

sentencing, the trial court rationally could have concluded counsel was not diligently 

preparing to move for a new trial or for sentencing. 

 Next, the trial court reasonably could have concluded a continuance would not be 

useful.  (See People v. Beeler (1995) 9 Cal.4th 953, 1003; United States v. Flynt, supra, 

756 F.2d at p. 1359.)  “[T]o demonstrate the usefulness of a continuance a party must 

show both the materiality of the evidence necessitating the continuance and that such 

evidence could be obtained within a reasonable time.”  (People v. Beeler, supra, 9 

Cal.4th at p. 1003.)  No such showing was made here, whether with respect to jury 

misconduct, ineffective assistance of trial counsel, or sentencing.  Significantly, cursory 

research would have shown that a juror’s purported misunderstanding or confusion, 

whether of the trial court’s instructions or the verdict forms, could not furnish grounds for 
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a new trial.  (Evid. Code, § 1150, subd. (a); see, e.g., People v. Lindberg (2008) 45 

Cal.4th 1, 53; People v. Steele (2002) 27 Cal.4th 1230, 1260-1261; People v. Sanchez 

(1998) 62 Cal.App.4th 460, 476.)  Despite having had the case for several weeks, defense 

counsel did not explain why she had not yet at least scheduled an interview with the 

purportedly omitted defense expert or, given the jury’s finding of a great bodily injury 

enhancement, how the victim’s injuries were significant issues with respect to sentencing.  

In addition, the trial court had before it numerous letters in support of defendant, and 

ultimately found various factors in mitigation that were not listed in the probation 

officer’s report. 

 Finally, the record does not suggest defendant suffered any harm as a result of the 

trial court’s denial.  (See United States v. Flynt, supra, 756 F.2d at p. 1359.)  Despite 

being allowed to file a belated supplemental brief, defendant does not argue in this court 

that any error occurred below, aside from the trial court’s denial of the motion to continue 

sentencing.  (See People v. Jackson (2009) 45 Cal.4th 662, 678; cf. People v. Panah 

(2005) 35 Cal.4th 395, 490 [permitting defendant to raise on appeal, independent of new 

trial claim, issues forming basis of his motion for new trial].)  This constitutes tacit 

recognition that defendant was not prejudiced by the trial court’s ruling. 

 Defense counsel was given a reasonable period of time in which to file a new trial 

motion and prepare for sentencing.  (See People v. Alexander (2010) 49 Cal.4th 846, 

935.)  As the trial court did not act unreasonably or abuse its broad discretion by denying 

an additional continuance, we reject defendant’s further claim that the ruling violated his 

federal constitutional rights.  (See Morris v. Slappy, supra, 461 U.S. at pp. 11-12; People 

v. Alexander, supra, 49 Cal.4th at p. 935.) 

DISPOSITION 

 The judgment is affirmed. 

  


