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INTRODUCTION


On September 9, 2011, appellant Maria Flores Lopez committed a violation of Penal Code section 243, subdivision (d),
 battery with serious bodily injury.  On September 28, 2011, Lopez pled no contest to the charge, pursuant to a plea agreement with an indicated sentence.  She was sentenced on November 3, 2011, at which time the trial court awarded presentence conduct credits pursuant to former Penal Code section 4019.  (Stats. 2010, ch. 426, § 2, eff. Sept. 28, 2010.)  

Lopez contends she is entitled to additional presentence credit based upon the amendments to section 4019 that became operative October 1, 2011.  (Stats. 2011, 1st Ex. Sess. 2011-2012, ch. 12, § 35, eff. Sept. 21, 2011, operative October 1, 2011.)  We disagree and will affirm.

FACTUAL AND PROCEDURAL SUMMARY


On September 9, 2011, Lopez struck her mother, Juanita Flores, in the head with a partially filled beer can, grabbed Flores by the hair, and pulled her to the ground.  Lopez also struck Flores with a chair in the chest and legs at least three times, stating “I’m going to kill you.”  Flores sustained a cut to her forehead, bruising to the temple area, and other minor injuries.   


On September 13, 2011, Lopez was charged with elder abuse, battery, and battery with serious bodily injury stemming from the September 9, 2011, incident.  The complaint also alleged that Flores had served two prior prison terms within the meaning of section 667.5, subdivision (b).  Lopez was on parole at the time of the September 9 incident.   

On September 28, 2011, Lopez pled no contest to the battery with serious bodily injury charge pursuant to a plea agreement in which the remaining charges would be dismissed and she would receive a stipulated two-year term of imprisonment.   

The probation report noted that Lopez’s criminal history showed she actually had served three prior prison terms, was on parole at the time of the September 9 incident, and previously had an unsatisfactory record while on felony probation and deferred entry of judgment.  The probation officer opined that an aggravated term of imprisonment could be justified; the plea agreement, however, called for a mitigated term of two years.   

At the November 3, 2011, sentencing hearing, the trial court sentenced Lopez to the stipulated two-year term.  Lopez was awarded 56 days of presentence credits, plus 28 conduct days, for a total of 84 days of presentence credits, pursuant to former section 4019.   

DISCUSSION


Lopez’s sole contention on appeal is that additional presentence credits should be awarded to her based upon the amendments to section 4019, operative October 1, 2011, because the amendments should be applied retroactively.  She contends failure to award the additional credit constitutes a violation of equal protection principles.  This court previously has addressed, and rejected, the equal protection arguments raised here by Lopez in our decision in People v. Ellis (2012) 207 Cal.App.4th 1546 (Ellis).


Section 4019, subdivision (h) specifically states that the changes increasing credits were to apply prospectively only.  In Ellis, we concluded that the intent of the Legislature “was to have the enhanced rate apply only to those defendants who committed their crimes on or after October 1, 2011.  [Citation.]”  (Ellis, supra, 207 Cal.App.4th at pp. 1552-1553.)  It is undisputed that Lopez’s offense was committed before this date.

“The concept of equal protection recognizes that persons who are similarly situated with respect to a law’s legitimate purposes must be treated equally.  [Citation.]”  (People v. Brown (2012) 54 Cal.4th 314, 328 (Brown).)  Contrary to Lopez’s contention, the amendments to section 4019 effective October 1, 2011, do not treat similarly situated groups in a disparate manner.  (Ellis, supra, 207 Cal.App.4th at pp. 1551-1552.)


The amendments to section 4019 address “‘future conduct in a custodial setting by providing increased incentives for good behavior.’  [Citation.]”  (Ellis, supra, 207 Cal.App.4th at p. 1551.)  Prisoners serving time before and after the effective date of a statute affecting conduct credits are not similarly situated for purposes of equal protection analysis.  (Brown, supra, 54 Cal.4th at p. 329-330, disapproving In re Kapperman (1974) 11 Cal.3d 542.)  The correctional purpose of a statute that rewards behavior is not served by rewarding prisoners who served time in custody prior to the effective date of the incentives because they could not have modified their behavior in response to the incentives.  (Brown, supra, 54 Cal.4th at p. 329.)         


Lopez’s offense was committed before the effective date of the amendment.  Based upon our determination in Ellis that those committing crimes prior to October 1, 2011, are not similarly situated to those committing crimes on and after October 1, 2011, for purposes of equal protection analysis pertaining to conduct credits, we reject Lopez’s contentions.  

DISPOSITION


The judgment is affirmed.  

* 	Before Levy, Acting P.J., Cornell, J. and Gomes, J.


�All further statutory references are to the Penal Code.
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