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Edward B. Spencer is an inmate at a California Department of Corrections and Rehabilitation facility (the Department).  Spencer filed a petition for a writ of mandate in the trial court seeking relief for several perceived issues.  The trial court denied the writ.

In a brief that is difficult to follow, Spencer asserts the trial court erred for various reasons.  We find no error and affirm the order denying the petition.

FACTUAL AND PROCEDURAL SUMMARY

In his petition Spencer appears to seek redress for three perceived wrongs.  Spencer alleges (1) the Department failed to post weekly menus in each housing unit as required by regulation, (2) the Department refused to inform him of where his brother and other individuals were located within the prison system, and (3) the Department denied him medical treatment.  He sought an order of the court requiring the staff to (1) post menus as required by regulation, and (2) review appeals in a timely manner.   

Spencer included the following documents as attachments to his writ: 

(1) A request for reasonable modification dated January 8, 2008, in which Spencer complains that because he was legally blind he could not read the posted menus;  

(2)  A denial of that request dated January 18, 2008;   

(3)  An undated inmate appeal (the Department’s form No. 602, hereafter form No. 602) complaining that menus were not posted on a consistent basis (which was granted on February 1, 2008);  

(4)  A second level response dated February 7, 2008, that granted Spencer’s appeal of the denial of his request that large print menus be posted; 

(5)  A letter dated April 21, 2009, advising Spencer that his third level appeal was being screened out because the appeal was rejected, withdrawn, or cancelled at the institution level; 

(6)  An inmate appeal (form No. 602) dated July 1, 2008, wherein Spencer sought the location of various individuals, including his brother, within the prison system;

(7)  An inmate request for interview dated March 17, 2009, stating Spencer had submitted an “Inmate Locator” form and had not received a response, which also included a notation from the Department that Spencer should see a memorandum dated March 23, 2009, for a response to his request; 

(8)  A memorandum dated February 17, 2009, stating that an unspecified appeal was being returned because Spencer had failed to seek resolution of the issue at the informal level; 

(9)  A handwritten memorandum from Spencer dated February 18, 2009, to the appeals coordinator asserting the matter was inappropriately screened out because the issue was submitted and denied on July 23, 2008, submitted for a first level response on August 12, 2008, and numerous status requests were sent;  

(10)  A handwritten memorandum from Spencer dated February 9, 2009, requesting a response to the appeal denied on July 23, 2008; 

(11)  A memorandum from Spencer dated April 5, 2009, following up on the inmate appeal dated July 1, 2008; 

(12)  An inmate appeal (form No. 602) dated October 9, 2008, wherein Spencer alleged he was denied medical treatment and medication, requested that the matter be investigated, and sought monetary damages; 

(13)  A form dated November 7, 2008, advising Spencer that his appeal was being treated as a “staff complaint”; 

(14)  An inmate request for interview dated November 18, 2008, requesting the status of the October 9, 2008 appeal, which also included a response from the Department informing Spencer the appeal was forwarded to the appropriate person; 

(15)  An inmate request for interview dated January 12, 2009, again requesting the status of the October 9, 2008 appeal, and a response from the Department informing Spencer that the matter was out to “D.O.N.” for review; 

(16)  A memorandum from Spencer dated February 10,
 requesting the status of the October 9, 2008 appeal and apparently attaching a copy with a request that the matter be treated as an original appeal; 

(17)  An inmate request for interview dated February 26, 2009, requesting the status of the October 9, 2008 appeal, with a response from the Department stating the matter was out to “D.O.N.” for review; 

(18)  A letter from Spencer dated March 9, 2009, requesting the status of the October 9, 2008 appeal, and also requesting that the matter be treated as an original appeal; 

(19)  A inmate request for interview dated March 18, 2009, requesting the status of appeal Nos. 33-09-10347 and 33-08-20500, and a response from the Department indicating that appeal No. 33-09-10347 was being reviewed and appeal No. 33-08-20500 was denied; and 

(20)  Physician’s orders dated September 17, 2008, and October 6, 2008, of unknown relevance.  

Respondent filed a return to the writ of mandate asserting that a proper response had been provided to each of the issues set forth by Spencer.  Respondent provided the trial court the letter granting Spencer’s second level appeal and asserting it would provide enlarged menus in each housing unit.  Respondent also provided a written response to Spencer’s March 17, 2009, request for an interview regarding location of various inmates that was sent directly to the warden’s office.  The letter explained that such documents are forwarded to the appeals office, and that the warden’s office should not receive such documents.  Finally, respondent provided a copy of a letter dated December 8, 2009, in which Spencer’s second level appeal regarding the medical treatment was denied.    

The trial court denied the petition without explanation.   

DISCUSSION

“‘“A traditional writ of mandate under Code of Civil Procedure section 1085 is a method for compelling a public entity to perform a legal and usually ministerial duty.  [Citation.]  The trial court reviews an administrative action pursuant to Code of Civil Procedure section 1085 to determine whether the agency’s action was arbitrary, capricious, or entirely lacking in evidentiary support, contrary to established public policy, unlawful, procedurally unfair, or whether the agency failed to follow the procedure and give the notices the law requires.  [Citation.]  ‘Although mandate will not lie to control a public agency’s discretion, that is to say, force the exercise of discretion in a particular manner, it will lie to correct abuses of discretion.  [Citation.]  In determining whether an agency has abused its discretion, the court may not substitute its judgment for that of the agency, and if reasonable minds may disagree as to the wisdom of the agency’s action, its determination must be upheld.  [Citation.]’  [Citation.]”  [Citation.]’  [Citation.]  [¶] ‘“Generally, a writ will lie when there is no plain, speedy, and adequate alternative remedy; the respondent has a duty to perform; and the petitioner has a clear and beneficial right to performance.”  [Citation.]’  [Citation.]  ‘“‘[¶] In reviewing a trial court’s judgment on a petition for writ of ordinary mandate, we apply the substantial evidence test to the trial court’s factual findings.’  [Citation.]  Thus, foundational matters of fact are conclusive on appeal if supported by substantial evidence.  [Citation.]”  [Citation.]’  [Citation.]  However, ‘[t]o the extent the case involves the interpretation of a statute, which is a question of law, we engage in a de novo review of the trial court’s determination.  [Citation.]’  [Citation.]”  (Munroe v. Los Angeles County Civil Service Com. (2009) 173 Cal.App.4th 1295, 1300-1301, fn. omitted.)

There are no issues of law presented in this appeal, and therefore our review is limited to determining whether there was substantial evidence to support the trial court’s order denying the petition.  We presume the trial court’s order is correct, and the appellant must affirmatively demonstrate an error occurred.  (Yield Dynamics, Inc. v. TEA Systems Corp. (2007) 154 Cal.App.4th 547, 556-557.)  Moreover, all intendments and presumptions are indulged to support the order on matters on which the record is silent.  (Vo v. Las Virgenes Municipal Water Dist. (2000) 79 Cal.App.4th 440, 447.)  Keeping these principles in mind, we turn to the question of whether substantial evidence supported the trial court’s order.  

As stated above, Spencer’s petition can be fairly read to raise three issues.  The first issue concerns the question of menus.  The issue was first addressed when Spencer complained he could not read the weekly menus posted in the facility because he was legally blind.  Spencer’s appeal was granted, and respondent agreed to post menus in large print to accommodate Spencer, as well as other inmates with poor eyesight.  Respondent decided within a few months that instead of posting a large-print menu to accommodate those with eyesight difficulties, it would provide reading devices (magnifiers) that would allow those with poor eyesight to read normal sized menus.

Spencer does not dispute these facts, but instead seeks relief because the menus were not being posted on a regular basis at the facility.  The trial court concluded there was no merit to Spencer’s argument.  We agree because Spencer failed to exhaust his administrative remedies.  

Spencer is raising an issue that is not part of the prior administrative process.  The record does not contain evidence that Spencer filed a first, second, or third level appeal on the issue of failure to post weekly menus.  Since exhaustion of administrative remedies is a prerequisite to trial court jurisdiction (Wright v. State of California (2004) 122 Cal.App.4th 659, 664-665 (Wright)), the trial court correctly concluded Spencer was not entitled to any relief as a result of this claim.

The second issue concerns Spencer’s attempts to discover in which department within the corrections facility various inmates were housed.  The record reveals that on or about July 1, 2008, Spencer submitted an inmate appeal addressing this issue, and the matter was screened out by the appeals board because the appeal failed to comply with the applicable regulations.  Spencer then sent an inmate request for interview to respondent.  Respondent sent Spencer a letter advising that his correspondence should have been sent to the appeals board.  Nothing in the record suggests Spencer corrected the deficiencies in his appeal that resulted in it being screened out.  Instead, Spencer merely asserted the appeals board erred in reaching its conclusion.  

Spencer failed to demonstrate that he had a clear and beneficial right to performance.  Indeed, there is nothing in this record, including the petition, that supports the assertion that the Department is required to provide this information to Spencer, or that he exhausted his administrative remedies.  Accordingly, the trial court correctly concluded there was no merit to this issue.

The third issue relates to the medical treatment Spencer received.  Spencer exhausted his administrative remedies, since the third level appeal was denied.  However, the record does not establish that Spencer was entitled to any relief.  According to the letter rejecting Spencer’s appeal at the third level, a thorough investigation was conducted and all relevant facts did not establish any right to relief.  This letter explained that inmates cannot request specific disciplinary action against prison personnel and prison officials cannot disclose any personnel action that may have been taken.  

There is nothing in the petition, or anywhere else in the record, that explains what relief, if any, Spencer was seeking as a result of the denial of this claim.  Nor can we ascertain from his briefs why he would be entitled to any relief.  Accordingly, the trial court correctly determined there was no merit to this issue.

We now turn to Spencer’s brief in this court.  He spends much of his brief arguing the trial court utilized the incorrect standard in assessing the evidence before it.  Much of his argument relies on inapplicable authorities, including the standard utilized when ruling on a demurrer.  He also argues the Department did not respond to his appeals in a timely manner.  The record confirms, however, that each appeal was addressed by the time the writ was filed.  

Spencer next turns to the merits, but fails to assist his case.  He admits one of his appeals was screened out, but then argues it was unfair to do so.  Spencer does not cite to any evidence to suggest that he rectified the defects in his appeal that led to it being screened out.  He does cite to Wright, but that case merely stands for the proposition that if the Department has not acted on an appeal for an unreasonable amount of time, the remedy available to a prisoner is to file a writ seeking an order requiring the Department to act on the appeal.  (Wright, supra, 122 Cal.App.4th at pp. 667-668.)  Wright also states unequivocally that the Department’s delay does not excuse a prisoner from exhausting his administrative remedies.  (Id. at p. 667.)  Since the record establishes the Department responded to each of Spencer’s appeal, this authority does not assist him.

Spencer also spends considerable effort disputing facts.  We understand Spencer’s argument to be a challenge to the sufficiency of the evidence to support the order.  We have reviewed the record and conclude the order was supported by sufficient evidence. 

DISPOSITION

The order denying Spencer’s petition for a writ of mandate is affirmed.

* 	Before Cornell, Acting P.J., Gomes, J. and Kane, J.
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