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PROCEDURAL SUMMARY


Appellant Oscar Luevano Martinez was charged in an information filed on April 9, 2012, with attempted murder (Pen. Code, §§ 664 & 187, subd. (a), count 1)
 and assault with a firearm by means likely to cause great bodily injury (§ 245, subd. (a)(2), count 2).  Count 1 alleged personal use of a firearm (§ 12022.53, subd. (b)), discharge of a firearm (§ 12022.53, subd. (c)), and discharge of a firearm proximately causing great bodily injury (§ 12022.53, subd. (d)).  Count 2 alleged personal use of a firearm (§ 12022.5, subd. (a)).  Both counts alleged enhancements for great bodily injury (§ 12022.7) and that the crime was racially motivated (§ 422.75, subd. (a)).  

On September 25, 2012, the trial court began to hear motions in limine.  A jury trial commenced on September 27, 2012, and concluded on October 10, 2012.  Martinez was found not guilty of attempted murder.  The jury found Martinez did not act with premeditation and deliberation.  On count 1, the jury found Martinez guilty of the lesser included offense of attempted voluntary manslaughter (§§ 664 & 192, subd. (a)).  The jury convicted Martinez of assault with a firearm by means likely to cause great bodily injury as alleged in count two.
The jury found true all of the firearm allegations and the allegation that Martinez caused great bodily injury.  The jury did not find true the allegation that Martinez committed the offense because of the victim’s race or ethnicity.

At the sentencing hearing on December 6, 2012, the court found the only enhancements that applied to Martinez’s convictions were the great bodily injury allegation (§ 12022.7) and the allegations that he personally used a gun (§ 12022.5, subd. (a) & 12022.53, subd. (b)).  The court found the remaining gun enhancement allegations inapplicable by operation of law and struck them.
The court sentenced Martinez to the midterm of three years for attempted voluntary manslaughter, and to consecutive terms of three years for the great bodily injury enhancement and 10 years for the gun use enhancement.  Martinez’s total prison term is 16 years.  His sentence on count two and the enhancements on that count were stayed pursuant to section 654.  The court imposed a $240 restitution fine, imposed other fines and fees, and granted 305 days of actual custody credits, conduct credits of 45 days, and total custody credits of 350 days.
Appellate counsel has filed a brief seeking independent review of the case by this court pursuant to People v. Wende (1979) 25 Cal.3d 436 (Wende).

FACTS


At 10:20 p.m. on July 10, 2011, Drakkar Webb was standing outside the Palomino home on South King Street in Bakersfield.  Webb was visiting his friends, the Palominos.  Webb was smoking a cigarette and talking on his cell phone, when Martinez ran toward him from the house next to the Palominos’ home.
  Martinez pulled a gun from his left side pocket and starting shooting at Webb from a distance of about six feet.  Although Webb remembered hearing only two shots fired, he was shot six times and suffered wounds in his stomach, back, upper arm, and thumb.

Webb ran into the Palomino home after being shot.  Webb was taken to Kern Medical Center for treatment.  Dr. Aileen Murphy is a resident surgeon at Kern County Medical Center.  Dr. Murphy first saw Webb when he was brought into the emergency room trauma bay after suffering gunshot wounds.  Webb suffered a total of six gunshot wounds.  One was in his mid-lower back and lodged in front of one of his vertebra.  Webb had two bullets in the right lower quadrant of his abdomen, one by his upper right arm, one in his lower right arm, and one in his right thumb.  Dr. Murphy operated on Webb to determine whether he suffered internal injuries and organ damage.  Webb has scars from his bullet wounds.  Webb still suffers sharp pain in his back and his hand still hurts.  
Webb told the police that “Goof Troup” shot him.  Goof Troup was Webb’s nickname for Martinez.  Officers found a folded pocketknife clipped to Webb’s right pants pocket.  There was also a spent bullet found that was caught inside Webb’s T-shirt.

After the attack, Alex Palomino told his girlfriend that “[t]hey got Beebo.”  Beebo was Alex Palomino’s nickname for Webb.  Gloria Palomino testified that she lived at her home for 54 years.  The Martinez family owns two houses across the street from Gloria Palomino.  She was not a personal friend of Martinez, but explained that he grew up in the neighborhood.  Webb used to live on the other side of Gloria Palomino and grew up with her family.  Webb is African-American.  Once, years earlier, Martinez yelled to Gloria Palomino that “the neighborhood hates you because you’re a fucking nigger lover.”

Bakersfield Police Officer Ryan Vaughan went to Martinez’s home the night of the shooting and arrested him.  Martinez was questioned and said he had no involvement with the shooting.  Police searched a Chevy Tahoe near Martinez’s home and found a box of .22-caliber long rifle hollow point rounds and an interim driver’s license belonging to Martinez.  The Chevy Tahoe was licensed to Martinez.

The police took a gunshot residue sample from Martinez.  Analysis of the residue showed that Martinez had gunshot residue on the back and the palm of his right hand.

Martinez testified that Webb and Alex Palomino had repeatedly intimidated him and his family.  Martinez stated that Webb and Palomino physically assaulted Martinez on more than one occasion, slamming a car door on Martinez, hitting him on the back of the head from behind, and swinging a pipe at Martinez.  Webb and Palomino assaulted Martinez’s friend with a bottle, breaking the friend’s nose.  Martinez explained that when he returned from a trip, Webb confronted him and told Martinez he was going to “smash” him and “fuck” him up.  According to Martinez, on a different day he saw Webb outside the house with a gun and heard him discharge two or three times.

Martinez explained that on July 10, 2011, he was walking by the Palomino residence when he saw Webb standing outside in front of the house.  Martinez had a gun between his belt and pants “high hip on [his] right side” because he is right handed.  Martinez walked across the street.  Martinez was in front of the Palomino residence when he saw Webb in the middle of the driveway.  Martinez could tell that Webb could not see him and kept walking.  But when Martinez looked over his shoulder, he saw Webb looking at him.

Martinez could see Webb “go[ing] for something” as Webb was turning.  Martinez said he reacted “so quick I didn’t even shoot from the shoulder.”  Webb already had his hand on his weapon and was pulling out.  Martinez explained he was playing catch up.  Martinez explained that Webb was reaching or pulling for something that looked to him like a gun.
Martinez pulled out his unloaded gun, loaded it quickly, and shot from his hip.  Martinez shot rapidly, was blinded by the flash of the discharging bullets, and dropped to the ground.  Martinez stepped to the left and took two shots at the center mass of Webb’s silhouette and reloaded as quickly as he could.  Martinez grabbed one of two bullets in his pocket, dropped it, and grabbed another one.  Webb was on the ground.  Martinez heard Palomino coming toward him and decided to take off because he did not know whether Palomino was armed.  Martinez stated that if Palomino was armed and there was more shooting, there were people’s houses, kids lived there -- his neighbors and his sister’s kids.  Martinez reflected that “[b]ullets don’t have names on them.”
APPELLATE COURT REVIEW

Appellant’s appointed appellate counsel has filed an opening brief that summarizes the pertinent facts, raises no issues, and requests this court to review the record independently.  (Wende, supra, 25 Cal.3d 436.)  The opening brief also includes the declaration of appellate counsel indicating that appellant was advised he could file his own brief with this court.  By letter on October 17, 2013, we invited appellant to submit additional briefing.  To date, he has not done so.


After independent review of the record, we have concluded there are no reasonably arguable legal or factual issues.

DISPOSITION

The judgment is affirmed.
* 	Before Poochigian, Acting P.J., Detjen, J. and Franson, J.





� 	Unless otherwise indicated all statutory references are to the Penal Code.  


� 	Although he came from the house next door, Martinez lived in a home across the street from the Palominos.
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