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Ronnie Dee Wills was convicted of molesting his two stepgrandsons, who were two and three years old at the time of the charged incidents.  The alleged molestation consisted of the placing of a finger in the anus of each child.  Wills was tried twice, the first trial ending in a hung jury.  The second jury found Wills guilty as to both victims, and, based on a multiple-victim enhancement, he received a sentence of 15 years to life.


In the second trial, defense counsel failed to make a hearsay objection to a deputy sheriff’s testimony that one victim said Wills committed the offense.  The child’s hearsay statement was inadmissible.  Although the child testified at trial, his testimony was that he remembered no untoward behavior by Wills.  There was no basis for a finding that the child’s lack of recollection was feigned, so the statement to the deputy was not a prior inconsistent statement.  Defense counsel also failed to introduce evidence of the same child’s forensic interview, at which the child failed to make a statement incriminating Wills and gave negative answers to leading questions designed to elicit statements about abuse.  These were major missteps on the part of defense counsel for they resulted, respectively, in the admission of a victim’s direct incrimination of Wills and the nonpresentation of the same victim’s direct exculpation of Wills.  

As suggested by the hung jury in the first trial, the prosecution’s case was not of the strongest kind.  That case included a recorded interview with detectives in which Wills incriminated himself, but even that evidence was less than compelling, for the detectives used aggressive tactics and the statements they obtained were, as a whole, equivocal.  The interview (and the prosecution’s other evidence) failed to convince all the jurors in the first trial.  We conclude that defense counsel’s omissions were unreasonable and, given the nature of the remainder of the evidence, prejudicial.  Consequently, counsel’s omissions constituted a denial of effective assistance of counsel under the Sixth Amendment.  The convictions will be reversed.  
FACTS AND PROCEDURAL HISTORY


Wills was the stepfather of F.C.  He raised her from the time she was in kindergarten.  F.C. had two sons, Child No. 1 and Child No. 2,
 and she regarded Wills as their grandfather.  Wills was married to F.C.’s mother, Judy Wills.  Wills, Judy, and F.C.’s grandmother lived together in a house.  F.C. lived in another house on the same lot with the two boys and her husband, K.H.  


On October 2, 2010, Child No. 1 was three years old and Child No. 2 was two.  That day, around 3:00 in the afternoon, F.C., K.H., their sons, F.C.’s mother, her grandmother, and Wills went to lunch at a restaurant.  Around 4:30 or 5:00 p.m., F.C., her husband, her grandmother, and Child No. 1 left the restaurant to go shopping.  Wills, F.C.’s mother, and Child No. 2 returned home.  F.C. later returned from shopping and prepared to give the boys a bath.  


As F.C. was placing Child No. 2 in the bathtub, he said “[o]w, [o]w” and held his buttocks.  F.C. looked at Child No. 2’s anus.  According to her, it looked “real red,” “just puckered” and “just not the same” as it had ever looked before.  F.C. showed her husband and told her grandmother.  She was concerned that Child No. 2 might have been molested.  Then F.C. took Child No. 2 to a hospital.  


Child No. 2 was examined by Dr. John Fosbinder, an emergency room doctor at Bakersfield Heart Hospital, who, based on his examination, suspected that Child No. 2 had been sexually assaulted.  Fosbinder contacted the sheriff’s department.  


Deputy William Hakker responded to the call.  Hakker did not examine or speak to Child No. 2, but the parents told Hakker something that prompted him to ask to see Child No. 1.  Hakker began his discussion with Child No. 1 by asking a set of questions designed to determine whether he had the cognitive and communication skills necessary to understand what was being asked of him and to answer appropriately.  Hakker asked Child No. 1 whether he knew the difference between a lie and the truth.  Child No. 1 did not answer.  Hakker gave Child No. 1 an example about whether something was a certain color or not, but he still did not answer.  Hakker continued to question Child No. 1 in spite of these nonresponses.  Hakker asked Child No. 1 whether anything bad had happened to him.  Child No. 1 said no.  Then Hakker asked Child No. 1 whether Wills “had ever inserted his finger into [Child No. 1’s] bottom.”  Child No. 1 again said no.  


At this point, Child No. 1’s father, K.H., spoke to Child No. 1.  K.H. put his arm around Child No. 1 and said, “It’s okay.  Tell him what you told me that Grandpa did to you.”  Child No. 1 said Wills “tries to insert his finger into my butt.”  Child No. 1 pointed to his buttocks.  He also said he told Wills no and Wills stopped.  


More than eight months later, on June 23, 2011, Child No. 1 underwent a forensic interview with a social worker named Angela Look.  At the beginning of the interview, Child No. 1 answered some questions about colors correctly, some incorrectly, and said he did not know in response to others.  When Look asked, “Do you know what the truth is?” Child No. 1 said, “Me don’t know.”  He did say it would be a lie if Look called a yellow crayon purple; and when Look said, “No lies, ok?” Child No. 1 said, “Ok.”  


The interview included two exchanges about Wills.  In the first, Child No. 1 did not describe any molestation, but claimed Wills “drowned” him:

“Look:   … Have you ever had something bad happen to you?

“[Child No. 1]:  No.

“Look:  [N]o?  Can you tell me about grandpa?

“[Child No. 1]:  My grandpa is a girl.

“Look:  He is a girl?  What do you mean?

“[Child No. 1]:  [inaudible] me, me got two grandmas, and my cousin’s name is Stephanie.

“Look:  [O]k.  What about your grandpa named Ronnie?  Do you know who that is?

“[Child No. 1]:  Ah, no, he is not my grandpa no more.

“Look:  He is not your grandpa anymore.  Ok.  How come?

“[Child No. 1]:  Cuss he drowned me, in the pool, and my mom didn’t like it.

“Look:  He drowned you in a pool?  Did he ever do anything else to you?

“[Child No. 1]:  No that’s it.

“Look:  That’s it and did you tell your mommy he drowned you in the pool.  What did she say?

“[Child No. 1]:  She called the cops on him.

“Look:  Did you tell your mommy anything that he ever did?

“[Child No. 1]:  That’s all.”  


In the second exchange, Look had Child No. 1 identify various body parts on a diagram of a person’s body.  When he identified one part as the butt, Look asked him whether anything bad ever went into his butt.  Child No. 1 denied it and then said Wills “murdered” him:

“Look:  That’s a butt and what happens to your butt?

“[Child No. 1]:  Nothing.

“Look:  Does anything come out of it?

“[Child No. 1]:  Poop.

“Look:  [P]oop?  Has anything ever gone into your butt?

“[Child No. 1]:  [He nods ‘No’]

“Look:  No.  OK.  Do you like your grandpa Ronnie?

“[Child No. 1]:  No.

“Look:  How come?

“[Child No. 1]:  Cuss, he murder me.

“Look:  [H]e did what?

“[Child No. 1]:  Cuss he murdered me.

“Look:  Murder you?  If he murdered you, you wouldn’t be right here.  What do you mean?  What did he do to you?

“[Child No. 1]:  My mom catch him.

“Look:  [S]he caught him?  What did she caught him, doing what?

“[Child No. 1]:  Me don’t know.

“Look:  [Y]ou don’t know?  Did your mom tell you something about him?

“[Child No. 1]:  [Y]eah.  Her say don’t talk to Ronnie no more.

“Look:  Did she say why?

“[Child No. 1]:  Cuss she don’t like him.

“Look:  Do you know why she don’t like him?

“[Child No. 1]:  No.  You have to ask her.”  


Look also asked Child No. 1 whether he remembered anything bad happening to Child No. 2.  Child No. 1 shook his head no.  


One day earlier, on June 22, 2011, Detectives Scott Lopez and César Ollague interviewed Wills.  Ollague began by telling Wills he was not under arrest and was free to leave at any time.  Then he asked Wills to explain what happened on October 2, 2010.  Wills said he was in bed when F.C. came over to his house yelling and screaming, saying Child No. 2 “had a hole in [his] butt” and was bleeding.  Wills knew nothing about this, but F.C. accused him of molesting Child No. 2.  She said he molested Child No. 1 as well.  Wills said he had never done so and would never think of doing such a thing.  F.C., her mother, F.C.’s mother-in-law and sister-in-law all told Wills he should leave.  His wife also said he should leave.  Wills left the house and spent the night in his car parked near his workplace.  


During the interview, Wills recalled that Child No. 2 went home with him and his wife on October 2, 2010, while the rest of the family went shopping.  Wills played with cars and cards with Child No. 2 and watched cartoons with him.  He said the only thing he could think of that could have led to the accusations against him was that during that afternoon he wiped Child No. 2’s bottom and there was feces stuck to him.  Wills’ finger was in Child No. 2’s anus for a moment, about half an inch deep, when he was trying to get the feces out.  He said, “I know I made a mistake by wiping his butt and I—sticking my finger in his butt.”  Somewhat inconsistently, Wills also said he was looking for feces because his wife said Child No. 2 pooped, but he did not see any and put his finger inside Child No. 2’s anus to try to find it.  Child No. 2 said it hurt and Wills took his finger out.  


The detectives’ tactics were aggressive.  They told Wills they had already done an extensive investigation, from which they knew that Child No. 2’s anus had been penetrated by more than half an inch; further, all the evidence pointed to Wills as the perpetrator and to no one else.  They said they knew Wills had a drinking problem and a sexual problem with children and the two were related.  When Wills continued to deny he had done anything wrong, the detectives said he was backpedalling, they wanted to go forward, not back, and they wanted no more denials.  They said that if he told the truth, there would be closure and he could get counseling.  


During this interrogation, Wills repeatedly denied wrongdoing, said there was no sexual touching, and said he did not touch the boys for sexual gratification.  He made statements asserting his innocence or providing an innocent explanation a total of 21 times.  Gradually, however, as the detectives continued to insist they knew what Wills had done, his statements began to change.  Ambivalence entered into his responses.  Forty pages into the transcript of the interview, Wills said, “Okay I, I, I see my mistake.  I, I did a mistake.” Moments later he said, “I did wrong,” and “I, I admit to it.”  Detective Lopez then asked whether Wills “could get rid of your urge to do that kind of thing for satisfaction, truthfully?”  Wills said, “Oh yeah.”  Lopez asked, “How many times have you done this in the [past] for satisfaction?”  Wills answered, “None.”  Lopez replied, “Just that one time?”  Wills answered “Just that one time.”  Trying to get a clearer statement, Detective Ollague asked whether Wills was saying he “[s]tuck your finger inside [Child No. 2’s] butt right before they came to pick him up for your sexual satisfaction” only that one time.  Wills said, “Yes, whatever to get it straightened out ‘cause—” and then was interrupted.  A moment later he continued, “‘Cause all I did that through it [sic] is I didn’t do it for my sexual deal.”  The detectives asked why he did it and Wills said “‘Cause his butt always has uh to be wiped.”  The detectives insisted that Wills had already admitted he did it for sexual gratification.  Wills denied it.  


Immediately after this, however, Wills said, “I admit to it.  I admit to it.”  Then he said “I do admit I stuck my finger in his butt” and “I wouldn’t do it again.  I wouldn’t even touch him again.”  He said he might have put his finger in more than half an inch, but he didn’t remember.  Yet two pages later, he again said he did not do it for sexual gratification and was just trying to clean Child No. 2’s behind, as he had said before.  A short time later, he again affirmed that he was admitting he had done wrong, but quickly added that he did not do it for pleasure.  


A change in the interview’s direction came when Detective Lopez had the idea of asking Wills if he thought he could acknowledge he had a problem and take a pledge like a person in a rehabilitation program:

“[Lopez]:  … Do you think you could go to counseling[,] raise your right hand and say hey—what’s your full name?

“[Wills]:  Ronnie D. Wills.

“[Lopez]:  I’m Ronnie D. Wills and I have a problem and I’ve made mistakes with the children.  Do you think you could do that?

“[Wills]:  Yes.

“[Lopez]:  Okay.  Do you think that you could promise never to do this again?

“[Wills]:  Yes.

“[Lopez]:  Raise your right hand and say I’m Ronnie D. Wills and I’ve made—

“[Wills]:  Yeah.

“[Lopez]:  some sexual mistakes with the children.

“[Wills]:  I made sexual mistakes with the children.

“[Lopez]:  And I’ll never do it again.

“[Wills]:  I’ll never do it again.

“[Lopez]:  Do you think you could do that in counseling?

“[Wills]:  Yes sir.”  


Wills’s denials of wrongdoing stopped at this point and did not reappear during the interview.  Lopez and Ollague followed up by obtaining additional statements implying an acknowledgement of wrongdoing.  Lopez said, “Okay and I know that you didn’t do this to hurt them.  But can you promise me that this kind of thing would never happen again?”  Wills said yes.  Lopez said, “No more sexual activity like that?”  Wills’s answer appears in the transcript as “No sir.  (INAUDIBLE) (CRYING).”  Ollague said, “It was a mistake right?  And you’re sorry about it, right?”  Wills replied, “Yes, I am sorry.”  Ollague asked if Wills would apologize to the children if they were there, and promise never to do it again.  Wills said he would.  


Ollague asked if Wills had done the same thing to Child No. 1 as he had done to Child No. 2.  Wills responded by crying.  Ollague asked how many times he did it to Child No. 1.  Wills said once.  He said it happened when Child No. 1 was two.  Wills continued to cry and said, “I didn’t mean to hurt those babies.”  


Ollague asked whether, when Wills put his finger in the children’s anuses, they said it hurt.  Wills admitted that they both had said this.  Then he volunteered a statement that he had hurt the children:  
“[Wills]:  Yeah.  (CRYING)  I hurt the babies.

“[Ollague]:  It’s okay.  It’s alright.

“[Wills]:  No, it’s not okay.”  


Later, Wills said, “I do have a problem but it won’t happen again.”  As the interview ended, Wills asked, “Will I be going to prison for this?”  Lopez replied that it would be up to the district attorney to decide whether to file charges.  


The district attorney filed an information on August 8, 2012.  It alleged three counts:  (1) sexual penetration of Child No. 2, a child 10 years old or younger, on or about October 2, 2010 (Pen. Code,
 § 288.7, subd. (b)); (2) a lewd or lascivious act upon the body of Child No. 1, a child under 14 years old, between April 7, 2008 and April 7, 2010 (§ 288, subd. (a)); and (3) a lewd or lascivious act upon the body of Child No. 2, a child under 14 years old, on or about October 2, 2010 (§ 288, subd. (a)).  For sentence-enhancement purposes pursuant to section 667.61, subdivision (e)(4), counts 2 and 3 alleged that the offenses had multiple victims.  


Before trial, the People offered to accept a plea from Wills in exchange for an eight-year prison term.  Wills declined the offer.  


A first trial ended with a hung jury on December 13, 2012.  A second trial began on February 4, 2013.  


Before the second trial, the People offered to accept a plea from Wills in exchange for a three-year prison term and registration as a sex offender.  Wills declined this offer as well.  


In the second trial, the jury heard F.C.’s testimony about the redness she saw on Child No. 2’s anus on October 2, 2010.  It also saw a video recording of Wills’s interview with the detectives and heard Hakker’s testimony about the statements Child No. 1 made to him.  

Unlike in the first trial, however, the jury in the second trial did not hear evidence of Child No. 1’s forensic interview.  In the first trial, the parties stipulated to the admissibility of the video recording of the interview, which was played for the jury.  In the second trial, the prosecutor declined to stipulate to the admissibility of the interview and requested in limine that it be excluded on hearsay grounds.  The trial court ruled that the interview was hearsay but might turn out to be admissible as a prior consistent or inconsistent statement, depending on Child No. 1’s testimony.  After Child No. 1 testified (as described below), the court ruled that portions of the interview were admissible so far as the hearsay rule was concerned, and other portions were inadmissible; the recording could not be played in its entirety.  Further, the defense would need to bring in Angela Look, or someone else who was present at the interview, in order to authenticate the recording.  Moments later, however, the court said, “I ruled the recording itself could not be played,” but Angela Look or another witness who was present could testify about parts of what Child No. 1 said.  The defense rested the same day without proffering any witness to authenticate the recording or to testify about what was said during the interview.  Evidence of Child No. 1’s forensic interview thus was not presented to the jury.  

Child No. 1 was six years old when he testified at the second trial.  He remembered virtually nothing of the events about which he was asked.  He did not remember going to the hospital the night Child No. 2 was taken there.  He remembered speaking to Deputy Hakker at some point, but he did not remember what Hakker asked him or what his answers were.  He remembered that it had something to do with Wills, but he did not remember what.  Even when asked leading questions—“[Child No. 1], did Ronnie do anything bad to you that you remember?” and “Did you tell Senior Deputy Hakker that Grandpa Ronnie put his finger in your butt?”—Child No. 1 said he did not remember.  He also did not remember discussing with anyone else anything that happened with Wills.  Child No. 1 said no when asked whether he liked having this discussion with counsel.  On cross-examination, Child No. 1 did remember the room with toys and crayons where he was interviewed by Angela Look, and he remembered saying at that time that Wills was no longer his grandfather.  He did not remember saying Wills murdered him.  


Dr. Fosbinder, the emergency room doctor, testified for the prosecution.  He said that when he examined Child No. 2’s rectum on the date in question, “[t]here was a lot of redness.”  The redness would not have been caused by diaper rash, because it was concentrated exclusively around the rectum; and it was probably not caused by a hard stool, because it appeared to be the result of something going in rather than something coming out.  Whatever caused the redness was probably smaller than a penis and about the size of a finger.  Child No. 2 and his mother did not mention constipation to Fosbinder.  On cross-examination, Fosbinder said that Child No. 2’s mother had told him she saw bleeding from Child No. 2’s rectum, but Fosbinder did not see any signs of ripping or tearing.  There was nothing that would “conclusively point to” Child No. 2’s anus having been penetrated.  Nevertheless, based on the condition of Child No. 2’s anus, Fosbinder had a “[h]igh suspicion” of sexual abuse.  


The defense called Dr. John Digges, a child-abuse pediatrician employed by Kern County at Kern Medical Center.
  Digges reviewed the records from Child No. 2’s examination in the emergency room at Bakersfield Heart Hospital and photographs from an evaluation Child No. 2 received at Kern Medical Center.
  His impression was that there was redness, but it was nonspecific, and there was no evidence of bruising, bleeding, or fissures.  He did not think it was possible to determine the cause of the irritation.  In this conclusion, Digges agreed with the report of the sexual assault nurse examiner.  (This report was not placed in evidence, and the nurse did not testify.
)  A hard stool passing out and something, such as a finger, passing in were both possible causes.  Rubbing too hard with a washcloth was also a possible cause.  


Judy Wills testified for the defense.  Judy and Wills had divorced.  Judy was disabled and remembered that Wills was taking care of her in October 2010.  She did not remember the events of October 2, 2010, when F.C. accused Wills of molesting the boys and Wills moved out of the house.  She did not remember ever seeing Wills doing anything bad to the children.  


Several witnesses testified about Wills’s character.  These were Wills’s sister Crystalene Patterson; Wills’s nephews Benjamin Patterson, Billy Patterson, Jared Patterson, and Willie Patterson; Tambry Patterson, the wife of one of Wills’s nephews; and Wills’s niece, Julie Flippin.  

Crystalene, Benjamin, and Tambry Patterson testified that Wills had taken care of their children and they had never seen any improper behavior by him.  Julie Flippin and Billy, Jared, and Willie Patterson testified that Wills had taken care of them or been around them as children and they never experienced or saw any improper behavior on his part.  All these witnesses testified that Wills’s reputation for behavior with children was good.  


Wills’s former employer, Kenneth Downs, testified.  Wills worked as an employee of Downs’s cleaning business for over 10 years.  Downs did not believe Wills was a person who would molest children.  He would be willing to rehire Wills.  


The jury found Wills guilty as charged and found the multiple-victim allegations true.  The court sentenced him to 15 years to life on count 1 and a concurrent term of 15 years to life on count 2.  The court stayed the sentence on count 3 pursuant to section 654.  

DISCUSSION
I.
Defense counsel’s failure to object to hearsay evidence of Child No. 1’s statement to police

Without objection, the prosecution introduced evidence of Child No. 1’s incriminating statements to Deputy Hakker on October 2, 2010.  Wills asserts that his trial counsel’s failure to object to this evidence amounted to an unconstitutional denial of effective assistance of counsel.  Wills says that this evidence would have been excluded had counsel objected, because it was hearsay that did not fall within any exception.  Without this evidence, Wills contends, there was no evidence of the corpus delicti for count 2 independent of his own statements in the interview with the detectives; consequently, he could not have been convicted of that count had counsel not failed to object.  Wills also maintains that the admission of Hakker’s testimony about what Child No. 1 said was prejudicial with respect to counts 1 and 3—the counts regarding Child No. 2.


To establish ineffective assistance of counsel, a defendant must show that counsel’s performance “fell below an objective standard of reasonableness,” and that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  (Strickland v. Washington (1984) 466 U.S. 668, 688, 694; see also People v. Hester (2000) 22 Cal.4th 290, 296.)  


We will find that an attorney’s performance was professionally unreasonable “‘only if the record on appeal affirmatively discloses that counsel had no rational tactical purpose for his act or omission.’”  (People v. Frye (1998) 18 Cal.4th 894, 979-980, overruled on other grounds by People v. Doolin (2009) 45 Cal.4th 390, 420-421.)  If the record leaves open the possibility of a rational tactical purpose, which could only be ruled out by facts outside the record, our practice is to reject the ineffective-assistance claim on appeal without prejudice to its being raised in a habeas petition.  (People v. Fosselman (1983) 33 Cal.3d 572, 581-582.)  


It is not necessary to determine whether counsel’s challenged action was professionally unreasonable in every case.  If the reviewing court can resolve the ineffective-assistance claim by proceeding directly to the issue of prejudice—i.e., the issue of whether there is a reasonable probability that the outcome would have been different absent counsel’s challenged actions or omissions—it may do so.  (Strickland v. Washington, supra, 466 U.S. at p. 697.)  


We agree with Wills that Hakker’s hearsay testimony about what Child No. 1 told him was inadmissible.  No hearsay exception applied.  Child No. 1’s incriminating remarks to Hakker were not prior statements inconsistent with Child No. 1’s testimony (see Evid. Code, § 1235) because Child No. 1 testified only that he did not remember the incident in question.  “In order to admit the prior extrajudicial statement of a forgetful witness as an inconsistent statement, the forgetfulness must be feigned rather than the consequence of a float through the waters of the Lethe.”  (People v. Gunder (2007) 151 Cal.App.4th 412, 418.)  Our review of the question whether a witness’s forgetfulness is feigned is deferential, but we can affirm only if there is a reasonable basis in the record for finding that it is feigned.  (Ibid.)  There is no basis in the record for a finding that Child No. 1’s failure to remember was feigned.  He was two or three years old at the time Wills allegedly placed a finger in his anus; four years old when Hakker questioned him about that incident; and six years old at the time of the second trial.  It is natural that a child so young did not remember whether Wills, who was responsible for changing his diapers, did anything out of the ordinary when the child was years younger.  

The People argue that there is a reasonable basis for finding that Child No. 1 feigned forgetfulness because he testified that he did not like discussing the matters about which counsel was questioning him.  The record does not support the People’s view.  Child No. 1’s testimony, which is excerpted in the margin,
 merely affirmed that he did not enjoy being examined in court on an unpleasant topic.  And when asked whether he wanted to answer any more questions about that topic, Child No. 1 simply said he did not know.  Any child might give the same answers under these circumstances.  They are not a reasonable basis for finding that the child was faking.  


The People also claim there was a “visible change in [Child No. 1’s] demeanor when questioned about this incident .…”  Their record citation supporting this claim, however, refers to a remark the prosecutor made in his closing argument.  Arguments of counsel are not evidence.
  In any event, if a very young child’s demeanor expressed discomfort at answering questions about whether the child’s grandfather harmed him when he was even younger, this would not by itself be evidence of evasion.  It is a natural reaction, likely to arise regardless of whether the allegations are true or false.  


In light of this conclusion, we hold that it was professionally unreasonable for trial counsel not to object.  There is no plausible reason not to try to exclude highly damaging direct evidence of guilt, in the form of a victim’s testimony, especially where the remainder of the prosecution’s case as to that victim is limited to the defendant’s own out-of-court statement.  


The People argue that defense counsel could have had a strategy of allowing evidence of Child No. 1’s incriminating statements to Hakker because the statements included Child No. 1’s initial assertion that nothing happened.  Had defense counsel successfully objected to Hakker’s account of Child No. 1’s incriminating statements, the People assert, it would have followed that Child No. 1’s exculpatory statements to Hakker also would not have been admissible.  The evidence would have consisted of the doctors’ testimony, F.C.’s testimony, and Wills’s interview with the detectives.  The People say defense counsel might have reasoned that if this were the state of the evidence, the jury might still find Wills guilty of counts 1 and 3, the charges involving Child No. 2.  Defense counsel might have hoped that, by bringing in evidence that Child No. 1 said nothing happened to him, he could persuade the jury that nothing happened to either child, despite Child No. 1’s making incriminating statements as well.  

It does not appear at all likely to us that this was defense counsel’s strategy.  The risk was great that the jury, hearing of Child No. 1’s statements to Hakker, would choose to believe the inculpatory portions and reject the exculpatory portions, and the case would be lost.  By contrast, with all of Child No. 1’s statements excluded, the prosecution would have lacked independent evidence of the corpus delicti to support its case with respect to Child No. 1 (as further discussed below); and the prosecution’s case with respect to Child No. 2 would have consisted only of Dr. Fosbinder’s disputed opinion, F.C.’s testimony about how Child No. 2’s anus looked, and Wills’s equivocal statements to the detectives.  

An additional reason for rejecting the notion that defense counsel made a strategic decision not to object to Hakker’s testimony about Child No. 1’s statements is that counsel did not take the steps necessary to secure admission of evidence of Child No. 1’s statements during the forensic interview (as discussed further in part II below).  The forensic interview strongly reinforced the proposition that Child No. 1 was telling the truth when he told Hakker nothing happened, for it supported the view that Child No. 1 was prepared steadfastly to deny that anything happened except when coached by his father to say otherwise.  It is extremely unlikely that an attorney deliberately embracing the trade-off between Child No. 1’s exculpatory and damaging statements to Hakker would fail to shore up the exculpatory statements by introducing evidence of Child No. 1’s statements in the forensic interview.  


We agree with Wills’s argument that the failure to object to Hakker’s testimony about Child No. 1’s statements was prejudicial.  As Wills avers, without Child No. 1’s statements to Hakker, there was no evidence of the corpus delicti for count 2 that was independent of Wills’s own recorded statements.  “In every criminal trial, the prosecution must prove the corpus delicti, or the body of the crime itself—i.e., the fact of injury, loss, or harm, and the existence of a criminal agency as its cause”—by means of evidence independent of extrajudicial statements by the defendant.  (People v. Alvarez (2002) 27 Cal.4th 1161, 1168-1169.)  The amount of independent proof required is small (People v. Jones (1998) 17 Cal.4th 279, 301-302), but here, there was none for count 2 without Child No. 1’s statements to Hakker.  The People do not argue otherwise.  

Counsel’s omission was prejudicial also as to counts 1 and 3.  As we have mentioned, without evidence of Child No. 1’s statements to Hakker, the only evidence of the offenses against Child No. 2 would have been Dr. Fosbinder’s opinion, F.C.’s testimony, and Wills’s interview with the detectives.  This combination of evidence failed to produce a guilty verdict as to any count in the first trial.  Consequently, there is a reasonable probability that if trial counsel had objected to the admission of Hakker’s testimony about Child No. 1’s statements, Wills would have obtained a better outcome on counts 1 and 3.


For all these reasons, we conclude that trial counsel afforded ineffective assistance to Wills when he failed to make a hearsay objection to Hakker’s testimony about Child No. 1’s statements.  Counsel’s deficient performance requires reversal of the convictions on all counts.  
II.
Defense counsel’s failure to introduce evidence of Child No. 1’s forensic 

interview

Wills contends that his trial counsel rendered ineffective assistance when he failed to introduce evidence of Child No. 1’s statements in the forensic interview.  Wills makes this argument as an alternative to the argument analyzed above:  If Hakker’s testimony about Child No. 1’s statements was admissible—or trial counsel made a rational tactical decision to allow it in—and therefore trial counsel did not render ineffective assistance by not objecting to it, then trial counsel rendered ineffective assistance by not making sure the forensic interview evidence came in to reinforce the exculpatory portion of Child No. 1’s statements to Hakker.


Again, we agree.  If Hakker’s testimony about Child No. 1’s statements had to come in, or if trial counsel wanted it to come in, then there was no rational tactical reason not to ensure that the forensic interview evidence came in as well.  The failure to place that evidence before the jury was prejudicial:  In the interview, Child No. 1 failed to say anything to support the prosecution’s case despite the controlled setting and leading questions.  This evidence would have been strong support for a defense contention that Child No. 1 was telling the truth when he told Hakker that nothing untoward had happened and that Child No. 1’s incriminating statements to Hakker were the product of Child No. 1’s father’s prompting.  Further, counsel’s failure to introduce this evidence was prejudicial with respect to the charge involving Child No. 2 as well as the charge involving Child No. 1.  If the jury were to view the forensic interview evidence and Child No. 1’s exculpatory statements to Hakker as outweighing Child No. 1’s incriminating statements to Hakker, then the prosecution’s case as a whole would rest on Dr. Fosbinder’s opinion, F.C.’s testimony, and Wills’s self-incriminating statements to the detectives.  It is reasonably probable that the second jury would fail to find that case sufficient for conviction on any charge.  It is significant that, in the first trial, a jury that had seen the recording of the forensic interview could not unanimously agree to find Wills guilty of any of the charges.  


The People contend there could have been a good reason for counsel’s failure:  Perhaps no witness was available to authenticate the recording or testify about Child No. 1’s statements.  The record does not support this argument.  Instead, it appears to indicate that defense counsel chose not to present any evidence of the forensic interview after the trial court said the evidence could come in by way of a witness testifying to portions of Child No. 1’s statements, rather than by way of playing the recording for the jury.  After a discussion about a particular question the prosecutor thought defense counsel should not be allowed to put to Angela Look, the court asked defense counsel:  “[I]f Ms. [Look] should be called, are you planning to ask her that question?”  Defense counsel answered:  “No.  I just wanted to know if [I could] play the tape.”  The defense rested later that day without mentioning the issue again.  Counsel apparently concluded that the evidence was not worth introducing if it could not be introduced by way of the video recording.  


We can see no reason for this conclusion.  We also can see no reason why effective counsel could not have made sure Look or another witness was available under subpoena to testify about the interview.  Detective Ollague was present at the forensic interview, as he testified in the first trial.  The People do not suggest that Look, a county social worker, and Ollague, a deputy sheriff, were dead, otherwise beyond the reach of compulsory process, or even hard to find.  It may be, as Wills himself suggests in his appellate briefs, that defense counsel was outmaneuvered by the prosecutor’s refusal to stipulate to admission of the forensic interview in the second trial, as he had done in the first.  But that is no excuse.  


Finally, the People argue that trial counsel’s failure to present evidence of the forensic interview was not prejudicial because the evidence was cumulative to Hakker’s testimony that before Child No. 1 made incriminating statements, he first said nothing happened.  We disagree.  An alleged victim’s exculpatory statement gains weight and significance if it is repeated on another occasion under different conditions.  The repetition is especially significant here for several reasons.  At the forensic interview, the interviewer made several attempts to lead Child No. 1 to say Wills had committed the offense, but Child No. 1 only made unaccountable references to being drowned and murdered and said nothing else happened.  To Hakker, Child No. 1 made an incriminating statement only after Child No. 1’s father intervened.  Besides Child No. 1’s competing statements, the evidence essentially consisted of an equivocal confession made by Wills under pressure, Dr. Fosbinder’s disputed opinion based on a finding of redness that Fosbinder admitted did not conclusively point to abuse, and F.C.’s testimony that she saw redness.  The forensic interview evidence could have tipped the balance in Wills’s favor.  

For all these reasons, we conclude that if Wills’s trial counsel rendered effective assistance when he failed to object to Hakker’s testimony, then he rendered ineffective assistance when he failed to introduce evidence of Child No. 1’s statements in the forensic interview.  
DISPOSITION

The judgment is reversed.  The case is remanded to the trial court for further proceedings.  Because this disposition is based on ineffective assistance of counsel, the clerk of this court is directed to give the required notice to the State Bar pursuant to Business and Professions Code section 6086.7 and to Wills’s trial counsel, Joaquin Arturo Revelo, pursuant to California Rules of Court, rule 10.1017, upon issuance of the 
remittitur.  (See In re Jones (1996) 13 Cal.4th 552, 589, fn. 9; In re Sixto (1989) 48 Cal.3d 1247, 1265, fn. 3; People v. Pangan (2013) 213 Cal.App.4th 574, 584, fn. 10.)  
Smith, J.

WE CONCUR:

  Kane, Acting P.J.

  Poochigian, J.
	�Because both children possess the same initials, for clarification, we will refer to them as Child No. 1 and Child No. 2. 


	�Subsequent statutory references are to the Penal Code unless otherwise noted.


	�It was revealed in the first trial that Digges was the county physician to whom Detective Ollague initially brought the medical records when building the case against Wills.  Digges was employed at the Jess Diamond Child Assessment Center, the same facility where Ollague brought Child No. 1 to undergo his forensic interview.  As Digges’s testimony indicates, he failed to make findings that supported the prosecution, which ended up relying on Dr. Fosbinder instead.


	�In the first trial, the defense established through Detective Ollague that sexual assault evaluation kits were prepared for Child No. 1 and Child No. 2, and the results failed to indicate sexual assault of either child.  In the second trial, the parties could not agree on a stipulation about the results from the kits, and defense counsel stated he would bring the evidence in through the criminalist who tested the kits.  On the last day of the trial, the criminalist still had not been contacted.  The prosecutor admitted he had promised defense counsel he would contact the criminalist, but had neglected to do so.  The court gave the parties an opportunity to try to contact him or her, but the topic was not raised again before the defense rested.  The test kit results thus were not introduced in the second trial.  


	�At the first trial, the sexual assault nurse examiner was referred to by defense counsel as “no longer among us” because he or she was in Australia.  


	�“[Prosecutor]:  … Are these questions some tough questions for you?


	“A:  (Affirmative nod.)


	“[Prosecutor]:  When you shake your head up and down, does that mean yes?


	“A:  Yeah.


	“[Prosecutor]:  That’s good.  You did a good job saying yeah.  Do you like to talk about these things with me?


	“A:  (Negative nod.)


	“[Prosecutor]:  When you shake you head back and forth, what does that mean?


	“A:  No.


	“[Prosecutor]:  Do you like to talk about them with [defense counsel]?  He is a very nice guy.  Do you like to talk about them with him?


	“A:  (Negative nod.)


	“[Prosecutor]:  When you shake your head back and forth—


	“A:  No.


	“[Prosecutor]:  You are getting quick.  Do you like to talk about them in places like this?


	“A:  No.


	“[Prosecutor]:  You don’t like to talk about what happened at all?


	“A:  (Negative nod.)


	“[Prosecutor]:  When you shake your head like that—


	“A:  No.


	“[Prosecutor]:  You are getting very quick at that.  Do you want to answer any more questions from me about this or would you rather not answer questions?


	“A:  I don’t know.


	“[Prosecutor]:  When you lift your shoulders up like that towards your neck, what does that mean?


	“A:  I don’t know.


	“[Prosecutor]:  You don’t know?


	“A:  (Negative nod.)


	“[Prosecutor]:  If I stopped asking you questions, will you feel better?


	“A:  I don’t know.”  


	�Further, there is reason to believe that, when the prosecutor made this remark, he was not even thinking of Child No. 1’s demeanor on the witness stand.  The prosecutor said:  “When you watched that child sink into the chair and say ‘Me don’t remember, me don’t remember, me don’t remember,’ it was clear he didn’t want to talk about it.”  But Child No. 1 did not say “me don’t remember” during his testimony in court.  He said it during the forensic interview, which was recorded almost two years before the trial and which the second jury did not see.  By the time of the second trial, Child No. 1 no longer used pronouns incorrectly.
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