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INTRODUCTION


A jury convicted Ronald Thomas Easter of willful infliction of corporal injury with a prior (Pen. Code, § 273.5, former subd. (e)(1)), now subd. (f)(1)),
 sexual battery by restraint (§ 243.4, subd. (a)), and false imprisonment by violence (§ 236).  It also was found true that Easter had a prior serious felony conviction and had served two prior prison terms.  Easter appealed the convictions and appellate counsel filed a brief pursuant to People v. Wende (1979) 25 Cal.3d 436.  Easter filed a supplemental brief, contending defense counsel had rendered ineffective assistance and the trial court had committed evidentiary error by admitting evidence of his prior conviction for domestic violence.  We will affirm the judgment.

FACTUAL AND PROCEDURAL SUMMARY


Theresa M. is the mother of two children fathered by Easter.  On March 8, 2013, Theresa and her two children were living with Theresa’s mother at an apartment complex managed by Theresa’s mother.  Easter was not living with them.  On that day, after getting off work, Theresa picked up her children from daycare.  She had planned to go with the children to a friend’s house for dinner; she first stopped by the apartment to let the dog out briefly.  Upon arriving at the apartment complex, she left the children in the car and entered the apartment and found Easter inside.   


Easter asked Theresa to give him a ride home; she refused because she had other plans.  Easter grabbed the car keys from Theresa and resisted when she tried to take them back.  Theresa returned to the car to collect her children and told them they would not be able to go to the friend’s house for dinner.   


Theresa returned to the apartment with her children and again tried to recover her keys from Easter.  Instead of returning the car keys, Easter grabbed her left arm and pulled or jerked hard.  Because he had pulled hard on her arm, Theresa was afraid Easter was going to beat her.  She did not put up a struggle because the children were present.  Easter pulled her into her bedroom and shut the door.   


After Easter closed the bedroom door, he threw Theresa onto the bed, pulled off her boots, ripped off her pants and underwear, and ripped the pants apart.  He also ripped off the shirts and bra she was wearing, stating, “This is what you like.”  Easter also smashed her cell phone against the wall, rendering it inoperable.  


As Theresa lay naked on the bed, Easter told her this was her fault.  Easter pulled Theresa towards him and tried to spread her legs apart; she kicked to try to get away because she thought Easter was going to rape her.  She asked Easter, “what are you going to do[,] rape me?”  To which Easter responded, “You’re my bitch,” a phrase he repeated several times.  Easter touched the outside of her vagina with his hand, but did not penetrate the vagina.   

Easter then adjusted his belt as if he were going to remove it.  He grabbed Theresa’s legs and held them over her head, stating he was going to keep her in that position until her mother got home.  Theresa kicked her way out of that position and fled to a corner of the room.  Easter went after her, stood in front of her, and repeatedly hit her on her face and head with the palm of his right hand over a 15-to-20-minute time period.  He struck her about 50 times.  

After he finished hitting Theresa, Easter took her purse and drove off in her vehicle.  As a result of Easter’s attack, Theresa felt pain in her back, neck, and cheek bones; she also had a laceration on her bottom lip.   

Around 11:30 p.m. that night, Theresa sent a message to an ex-boyfriend, Darrell Hamilton, via Facebook.  In that message Theresa said that Easter had been at her apartment and had attacked her, hit her, broken her phone, taken her purse and keys, ripped off her clothes, and tried to rape her.  She also said Easter would not let her leave and she felt like she was going to die.  After he saw the message, Hamilton went to Theresa’s apartment, arriving at around 3:00 a.m. on March 9, 2013.  Hamilton saw that Theresa’s face and legs were bruised, and she was limping and sore.  Hamilton called the police around 8:00 a.m. on March 9.   

Easter was charged with willful infliction of corporal injury with a prior (§ 273.5, former subd. (e)(1)), sexual battery by restraint (§ 243.4, subd. (a)), and false imprisonment by violence (§ 236).  It also was alleged that Easter had suffered a prior serious or violent felony conviction (§§ 667, subds. (b)-(i), 1170.12, subds. (a)-(d)) and had served two prior prison terms (§ 667.5, subd. (b)).   

On April 10, 2013, Easter pled not guilty to all counts and denied the allegations.  At this time, Easter made a motion pursuant to People v. Marsden (1970) 2 Cal.3d 118.  The trial court proceeded to conduct a Marsden hearing, at which time Easter was provided with an opportunity to thoroughly articulate his concerns with counsel.  Easter commented that his attorney was “a great attorney,” but Easter was not “really agreeing” on strategy.  Defense counsel responded with what had occurred in their relationship and how the case was being handled.  The trial court denied the Marsden motion.    
On June 6, 2013, a hearing was held regarding a body attachment that had been issued for Theresa because she had failed to appear pursuant to a subpoena.  The People stated that Theresa had already indicated to the People she did not wish to testify at trial, although she had testified at the preliminary hearing.  The People requested Theresa and her minor son be ordered to appear for trial.  The trial court ordered Theresa, who was present that day, to appear and testify at the trial, along with her son.   

Also on June 6, 2013, there was a discussion between the trial court, defense counsel, and the People as to whether the case could be resolved without a trial.  The People indicated they currently were not “making any offers.”  The People had made two offers prior to the preliminary hearing, but Easter rejected both.   

During the proceedings on June 6, 2013, Easter interrupted to state he wanted a “Marsden motion.”  The trial court clarified that Easter understood the nature of a Marsden motion, a prior Marsden motion had been heard and denied, and, if the motion were granted, the trial would have to be continued.  Easter complained that his attorney had not met with him as often as he would have liked, and she was not planning to call as character witnesses people Easter had suggested.  Defense counsel responded that Easter had only that morning suggested calling character witnesses; she had met with Easter privately to discuss the case, although not at the jail; and she was doing as much as possible to prepare the case, in light of the fact there was no time waiver and she was in other criminal trials.   

Easter stated he was not willing to go to trial with present counsel; defense counsel stated that if Easter was not willing to work with her, there was an “irreparable breakdown between the two of us and he needs to be appointed new counsel.”  The trial court stated its order was not reflective of defense counsel’s ability and found a “breakdown in communication,” warranting the motion be granted.   

The People filed motions in limine seeking, in part, to admit evidence of Easter’s prior convictions under Evidence Code section 1109 and to use the preliminary hearing testimony of Theresa, should she fail to appear or refuse to testify.  Easter also filed motions in limine seeking to exclude evidence of any prior criminal convictions, including for domestic violence, and all calls between Easter and Theresa that occurred while Easter was in jail.  Both sides also submitted requested jury instructions.  

A hearing on the motions in limine was held on July 8, 2013.  The trial court ruled that several prior convictions suffered by Easter would be admissible under Evidence Code section 1109; two prior convictions were excluded by the trial court.  In addition, the trial court ruled that evidence of prior domestic violence convictions was admissible to prove the prior included in the count 1 offense.  The other prior conviction and prior prison term allegations appended to the counts were bifurcated.  The trial court ruled that the jail phone calls would be admissible.  Also, Theresa’s preliminary hearing testimony could be used if she refused to testify or for impeachment purposes.   

At trial Theresa testified that many of the statements she made to police officers and most of her testimony at the preliminary hearing were not true.  She claimed her injuries on March 8, 2013, were the result of unrelated incidents, including an incident with her dog, and not from an attack by Easter.  She claimed her clothes were ripped and torn after Easter left that evening.  She testified that Easter did not break her cell phone, pull her into the bedroom, or take off her clothing.  Theresa testified that she had lied to officers and at the preliminary hearing in order to get Easter in trouble.   

An expert in battered women’s syndrome testified at trial.  The expert explained that it was common for domestic violence victims to recant their original statements reporting domestic violence.   

Officer Darryll Van Deursen was called to testify; Easter objected and the objection was overruled.  Deursen testified regarding the 2005 incident of domestic violence committed by Easter against Theresa.  The parties stipulated that Easter committed the uncharged acts of domestic violence.   

The jury returned a guilty verdict on count 1 and found true the allegation that Easter had been convicted of a violation of section 273.5 within seven years of the commission of the charged offense.  The jury also found Easter guilty as charged in counts 2 and 3.  In a bifurcated proceeding, the trial court found true the two prior prison term allegations and the prior strike allegation.   

The trial court pronounced sentence on August 13, 2013.  The aggravated term of five years in prison was imposed for the count 1 offense, doubled to 10 years based upon the prior strike true finding.  On count 2, the trial court imposed one-third the midterm, doubled, for a term of one year four months, to run consecutively to the term imposed for count 1.  The midterm of four years was imposed for count 3, to run concurrently with the term imposed for count 1.  The trial court struck the prior prison terms.  The trial court awarded 158 days of custody credits, plus 158 days of conduct credits, for a total of 316 days.  Various fines and fees also were imposed.  The abstract of judgment accurately reflects the trial court’s oral pronouncement of sentence.   

On August 20, 2013, Easter filed a timely notice of appeal.  On July 16, 2014, appellate counsel filed a Wende brief.  This court notified Easter that he had the right to submit a supplemental brief.  On September 29, 2014, Easter filed a combined brief and petition for writ of habeas corpus.  A determination on the petition for writ of habeas corpus was deferred pending resolution of the appeal.  

DISCUSSION


Easter’s supplemental brief asserts the trial court erred in admitting the testimony of Van Deursen about the prior uncharged acts of domestic violence.  Easter also raises three issues he contends demonstrate defense counsel was ineffective:  (1) failure to articulate sufficient reasons to exclude Van Deursen’s testimony; (2) failure to call Easter to testify that Theresa’s accusations were false and motivated by jealousy; and (3) failure to call Easter’s girlfriend to testify that Theresa was motivated by jealousy.   
Van Deursen’s testimony regarding the 2005 incident of domestic violence was relevant to the count 1 offense.  The count 1 offense charged a violation of section 273.5, former subdivision (e)(1) and alleged that Easter had committed a prior specified offense as required by that subdivision.  In addition, the trial court had ruled evidence of prior crimes would be admissible under Evidence Code section 1109.  A trial court’s decisions on the admissibility of evidence are reviewed under an abuse of discretion standard.  We conclude the trial court did not abuse its discretion in admitting this evidence.  (People v. Lewis (2009) 46 Cal.4th 1255, 1286.)  Any claim that defense counsel was ineffective for not successfully excluding this evidence is without merit.  Defense counsel objected to its admission during trial and sought to exclude it prior to trial in a motion in limine.  The trial court overruled the objection and denied the motion in limine, as the evidence was relevant to the count 1 offense and properly admissible.   

The record does not support Easter’s claim that defense counsel was ineffective for failing to call Easter’s girlfriend and Easter to testify.  Whether to call certain witnesses to testify is a matter of trial tactics and reviewing courts defer to trial counsel’s tactical decisions.  (People v. Jones (2003) 29 Cal.4th 1229, 1251, 1254.)  There is a strong presumption that trial counsel’s conduct falls within the range of reasonable effective assistance of counsel.  (Id. at p. 1254.)  

While the defendant has a fundamental right to testify in his own behalf (People v. Robles (1970) 2 Cal.3d 205, 215), a defendant must timely and adequately assert his right to testify.  (People v. Alcala (1992) 4 Cal.4th 742, 805.)  Nowhere in the record does it appear that Easter asserted this right at trial.  Easter clearly knew how to communicate his wishes to the trial court, as he had done multiple times with respect to Marsden motions, and easily could have spoken up and demanded the opportunity to testify, had he wanted to testify at trial.     
A review of the record does not disclose ineffective assistance of counsel or error or abuse of discretion by the trial court in the admission of evidence.  After an independent review of the record, we find that no reasonably arguable factual or legal issues exist.  

DISPOSITION


The judgment is affirmed.
* 	Before Poochigian, Acting P.J., Detjen, J. and Peña, J.
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