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A jury found Angelique Elandra Nash guilty of first degree murder (Pen. Code,?
88 187, subd. (a), 189) and found true the special circumstance that the murder was
committed while she was engaged in the commission of burglary (8 190.2,
subds. (a)(17)(G) & (d)). Nash was sentenced to 25 years to life in prison.

Nash contends the trial court erred by denying her attorney’s motion to withdraw
for the purpose of testifying, and the court’s error deprived her of the right to counsel.
She further contends she was coerced into agreeing to a stipulation in place of live
testimony from her attorney, resulting in a denial of due process.

Nash also contends there was insufficient evidence to support the jury’s special
circumstance finding.

We vacate the special circumstances finding and otherwise affirm the judgment.

PROCEDURAL HISTORY

In October 2010, the Kern County District Attorney filed an information against
Nash, her younger sister Katila Nash,2 and David Moses, charging all three defendants
with the murder of Dorothy Session. (8§ 187.) The district attorney further alleged the
three committed the murder while engaged in the commission or attempted commission
of burglary. (8 190.2, subd. (a)(17)(G).) It was alleged that Moses and Nash were
16 years of age or older at the time they committed the offense (Welf. & Inst. Code,
8 707, subd. (d)(1)) and Katila was 14 years or older at the time she committed the
offense (id., subd. (d)(2)).

After a joint trial held in September 2012, Moses and Katila were found guilty of

murder, and the burglary special circumstance allegation was found to be true. The jury

1 All further statutory references are to the Penal Code unless otherwise noted.

2 For brevity and clarity, we refer to Katila Nash, who is not an appellant in this case, by
her first name.



could not reach a verdict with respect to Nash, and the court declared a mistrial in her
case.

In January 2013, Nash was retried. Again, the jury could not reach a verdict, and
the court declared a mistrial. In July 2013, Nash went to trial a third time. This time, the
jury found her guilty of murder and found the burglary special circumstance allegation
true.

Nash received a sentence of 25 years to life in state prison.

FACTS

Session lived with her adult son, John, in a house on Camino Sierra near Niles
Street in Kern County. On the afternoon of April 14, 2010, her grandson, Andrew
Masengale, visited Session at her home.3 Session told Masengale she was not feeling
well, and she went to lie down in her bedroom. She indicated that, after her nap, she was
going to water the garden, start dinner, and pick up John from work. (Session usually
took John to work in the morning and picked him up in the evening.) Masengale left his
grandmother’s house around 3:00 or 3:30 p.m. He exited through the back door, locking
the door as he left. The front door of Session’s house was always locked; friends and
family used the back door.

Neighbors of Session reported seeing a young man and two young women in the
area that afternoon. Sometime between 2:00 and 4:00 p.m., nearby resident Patricia
Sandoval noticed two young Black women standing together in her driveway looking
toward her front door. Sandoval went to the front door and could see a young Black man
standing outside and facing away from the door. The young man started to walk toward
the two young women. Sandoval opened the front door and asked if she could help them.
The shorter of the two young women asked for Matthew, and Sandoval told them no one

by that name lived there. Later, when speaking with detectives, Sandoval picked a

3 All further dates occurred in 2010 unless otherwise noted.



photograph of Katila from a six-pack photo line-up. Sandoval was also shown another
six-pack photo line-up that contained a photograph of Nash, but she did not select any
photograph from that six-pack.

Janet York lived two doors down from Session on Camino Sierra. Between 3:00
and 4:00 p.m., her doorbell rang, and a girl asked for Erika. York told her no one named
Erika lived there. She thought the girl was Hispanic. After the girl started to walk away,
York saw another young woman and a young man standing by the curb. York described
the young man as Black and smoking a cigarette. The young woman appeared to be
Hispanic.

Around 3:30 or 3:45 p.m., Kimbria Lopez was parking her car in front of her
parents’ house, which was next door to Session’s house, when she saw Session on her
front porch collecting her mail. Lopez’s son, Jacob, was at his grandparents’ house from
about 1:00 to 7:00 p.m. that day. At some point, he went to the bathroom, which had a
window facing Session’s driveway. Jacob noticed a woman walking down Session’s
driveway. She wore an orange shirt and jeans. Jacob saw the woman walk toward the
street and turn and glance over her shoulder. At trial, Jacob testified that Nash “[k]ind
of” looked similar to the person he saw in Session’s driveway.

Around 6:00 p.m., Masengale received a call from his mother, asking him to check
on Session because she had not picked up John from work and she was not answering her
phone. Masengale and his girlfriend at the time, Megan Winder, drove to Session’s
house. He opened the back door, which was unlocked, and noticed that the oven timer
was buzzing. There were no signs of forced entry. As he moved to turn off the oven
timer, Masengale stepped on Session’s glasses, which were on the floor. He also noticed
blood on a chair. He walked around a corner and found his grandmother lying on the
floor. Her face “was just painted with blood,” and she threw up blood.

Masengale asked Session if she had fallen, and she said no. He asked what

happened, and she told him it was a Black man and Black woman. Session indicated they



were looking for money, and she asked Masengale to get her purse, which she kept in a
dresser drawer in her bedroom. He retrieved her purse and set it on the dining room
table.

Winder called 911 at 6:31 p.m., and a recording of the call was played for the jury.
She then went outside to look for the ambulance and flagged down California Highway
Patrol Officer Richard Pierce. She told Pierce an elderly woman had been beaten and
needed help.

Pierce grabbed his medical kit from his trunk and followed Winder into Session’s
house through the back door. Session was lying on the floor, and he administered first
aid. Pierce asked Session “who had done this.” Session said it was a young Black man
and a young woman.

Kern County Sheriff’s Deputy Ubaldo Weiss responded to Session’s house after
Pierce had arrived. He also asked Session “who had done this,” and she responded a
Black male and a Black female. Weiss tried to ask her if anything had been taken, but
she was unable to respond.

Session was taken to the hospital by ambulance, and she died later that night. She
was 81 years old.

Dr. Lesley Wallis conducted an autopsy of Session on April 15, and she located
numerous injuries, including “[b]rain swelling, a broken nose, bruising and cuts around
the face, a torn through and through top lip, bleeding in multiple locations and layers in
Mrs. Session’s brain.” Blunt force trauma to the head was the cause of Session’s death.
A Wave cigarette butt was found in Session’s house, and DNA was collected from the
cigarette butt and compared to the known DNA of Moses, Nash, and Katila. “It was
determined that David Moses was the major contributor. Katila Nash and Angelique

Nash were both minor contributors.”4

4 The facts described in this paragraph were stipulated to by the parties.



Jason Balasis, a detective in the robbery-homicide unit of the Kern County
Sheriff’s Office, was the lead investigator on the case.

On April 15, Balasis received information from a witness identified as Cecilia
Martinez. She lived in a converted garage behind a main house on Center Street. Sonja
Arnold, her niece Neferetiti Patterson, and her nephew Darontrell Gage lived in the main
house. Martinez testified that Moses, Nash, and Katila also stayed at Arnold’s house “off
and on.” On April 14 or 15, Martinez received information from persons who were
living in Arnold’s house, which prompted her to contact the Secret Witness Program.
Martinez testified that she did not receive any compensation or reward for providing
information to law enforcement, and she never stated that she was going to provide
information in order to receive a reward.

As a result of Martinez’s tip, Balasis spoke to Martinez and Arnold. Patterson and
Gage are half-siblings, and Arnold served as Patterson’s foster parent. Patterson and
Moses are cousins. (Moses and Gage are not related.) Patterson was enrolled in high
school. Patterson had a baby girl, and Arnold watched the baby during the day. Arnold
had known Nash and her sister since they were young children. Nash was Patterson’s
best friend, and she would “pop in and out” of Arnold’s house. Katila was Moses’s
girlfriend.

On April 14, Arnold observed Nash talking to Patterson in the afternoon. They
were in the front yard, and Moses and Katila were with them. At trial, Arnold testified
that Gage told her he knew something about Session’s death. She denied that Patterson
told her that she knew what happened to Session.> Arnold did not receive any money or

benefit for testifying.

5 Balasis, however, testified that Arnold indicated to him that Patterson knew something

about Session’s death.



On April 16, Balasis and Detective Kavin Brewer interviewed Patterson at her
high school. Balasis recorded the interview with a small digital recorder, and the audio
recording was played for the jury. At the time of Patterson’s interview, very limited
information about the killing had been given to news media. No potential suspects had
been identified, and no specific information about what happened to Session had been
released.

In her interview with the detectives, Patterson described a conversation she had
with Nash on April 14, during which Nash told her what happened to Session. Early in

the interview, Patterson said:

“She just told me what happened to the lady. She told me ... all she
said was[, ‘]we broke into a house and your cousin knocked down a old
lady.[’] And I said[, ‘]why the hell [did y’all do that’] and they say[, ‘Jwell
we were going to rob her[’] and I said[,] ‘well did y’all?[’] [‘]No, she
started screaming so we left.” Well she said, ‘I ran. I don’t know what they
did.””6

Patterson said Nash told her this. Moses and Katila were present during the
conversation. Katila did not say anything; “[s]he was just crying.” Moses “kept shaking
his head,” and saying “‘I’m sorry cuz. I'm sorry.””’

Later in the interview, Patterson stated that Moses said he thought the victim was
“still alive,” but he did not know. He indicated that the victim was making noises, which
Patterson described as screaming or “old people noises like how when they hurt.”

Balasis asked whether Nash said Moses did anything to make the victim stop

moaning. Patterson replied: “No, she said ... I ... she said she don’t ... ‘I didn’t know

6 We have listened to the CD and read the transcript of the interview, which are part of the
record on appeal. In describing Patterson’s statements, we quote the transcript and note where
our understanding of the CD differs from the transcription. Here, the transcript reads in part,
“And I said why the hell you talking (Unintelligible)” However, we hear, “And I said, ‘why the
hell did y’all do that ...."””

7 Patterson referred to her “cousin” standing there during the conversation, but also
confirmed his name was David and identified his photograph.



what happened [after] that but I tried to leave.” Angie said she left them, but she went
back for them.”® Patterson said all three went in the victim’s house, “but [Nash] left
them so, whatever, cause she said she couldn’t do it. She said, ‘I had a guilty
[conscience]. Ileft.””® According to Patterson, Nash said, “‘but I was thinking I can’t do
this, that’s why I didn’t do nothing.”” Patterson continued, “She said, ‘But when I came
back, that bitch was already dead so | took off.””

Patterson told the detectives that Nash said she “was going to take something”
from Session’s house but she did not take anything “because that lady was scaring [her].”
The victim scared Nash because she was screaming. Nash told Patterson none of them
took anything. Katila said, “‘I didn’t take nothing. I would have took something but he
didn’t put her in the closet.”” Patterson said that Moses did not say anything to her, but
Moses told Gage what happened.

Patterson also reported that Nash had called her the previous night (April 15).
Nash talked about how Session’s death was on the news. She was crying and asked how
everyone knew. Nash said, “‘we going to jail,””” and asked Patterson what she should do.
Patterson told her she did not know.

On April 17, Nash and Katila were arrested together at a motel. Moses turned
himself in later that day or in the early morning hours of April 18. After Balasis advised
Nash of her MirandalO rights, he and Brewer questioned her. The interview was

videotaped, and a DVD of the interview was played for the jury.

8 We hear, “‘I didn’t know what happened after that ....”” The transcript, however, does
not include the word “after.”
9

The transcript uses the word “conscious” rather than “conscience.” Later in the
interview, Patterson stated that Nash said she was thinking about how it was “an old lady” and
they were “gonna go to hell.” Patterson continued: “[Nash] said then[, ‘]I’m thinking we gonna
go to jail.[’] She said[, ‘]so I left.[’] She said[, ‘]but then I thought about it, that’s my sister and
that’s David. I got to go get them.[’]”

10 Miranda v. Arizona (1966) 384 U.S. 436.



Nash told the detectives she and Katila were at their mother’s house on Niles
Street and Moses came over. Moses said his friend, Matthew, had some weed. Nash had
never met Matthew. Nash, Katila, and Moses left her mother’s house around 3:00 p.m.
They started walking down the street. Nash said they went to three houses before they
went to the victim’s house.

At Session’s house, Moses said it was Matthew’s house and Matthew’s “grandma
said come on.” He had knocked on the front door and no one answered. Then he went to
the back of the house. Nash and Katila were standing near a truck parked on the street.
Moses came back out and got Katila, and the two of them went to the back of the house.

Nash said that she stayed by the street “[ ‘c]ause he kept lying to us talking about
Matthew house. First he talking about this was Matthew house and that.” She told the
detectives Moses was “acting weird.”11 Balasis asked why she stayed outside, and Nash
responded, “Because I didn’t believe him.” Brewer asked if Nash thought Moses and
Katila were going to break in the house to steal stuff, and she shook her head no.

Nash said she heard a boom and a scream and she went to get Katila and Moses.
Katila opened the front door of Session’s house and called to Nash. Nash ran in the
house. She denied ever seeing the victim, but she heard her screaming. Nash yelled at
Katila and Moses to come on, and then she ran out of the house. Katila and Moses did
not leave the house, and Nash ran back in. She said the second time she ran out of the
house, Katila and Moses followed her.

When she entered the victim’s house the first time, Nash saw Katila crying but did
not see Moses. She heard the victim say, “oh lord help me.” Throughout the interview,
Nash maintained that she never saw the victim. Balasis asked whether she walked down

the driveway to the back part of the house. Nash responded that she did, but she denied

1 Balasis asked how Moses was acting weird, and Nash responded that he was “just talking

like, playing too much.” Balasis asked what Moses said, and Nash stated that she did not
remember.



that she ever went through the back door of Session’s house. Nash stated that she heard a
“boom” and she was “about to walk away,” but instead she went in the house through the
front door. Nash said she did not know how Moses and Katila got in Session’s house.
She repeated that she thought Moses was lying “cause he was laughing.” Nash said she
“barely went in” Session’s house and she was only in the living room.

Balasis had an aerial photograph of the area, and Nash pointed out where her
mother’s apartment was on the photographic map. She said that Moses told Katila to
knock on the door of a house. She described a Mexican woman with long brown hair
who answered the door. She did not remember going to a house two doors down from
the victim’s house. Balasis told Nash a woman reported that a girl knocked on the door
and asked for Erica. Nash said she did not go to anybody’s door. Moses and Katila had
knocked on doors.

After they left Session’s house, Nash, Katila, and Moses went to Nash’s mother’s
house. Moses said he was going to Arnold’s house, and they all walked there. Nash said
that Katila and Moses told her the victim was an old lady. Katila told Nash that Moses
knocked down an old lady, and Moses said he hit her twice. Moses said he did not know
why he hit her. Nash thought she was wearing an orange shirt and had braids in her hair
that day.

At Arnold’s house, Moses went in the house and talked to Gage. Nash told
Patterson what happened. Katila was crying. They waited outside for Nash’s sister
Sherina, and Sherina’s “baby daddy” picked them up. They dropped Moses off on Union
Street and then went to Sherina’s house.

Nash told her father and Sherina what happened. Balasis asked Nash why she told
Patterson that they were looking for houses to steal from. Nash responded that she did

not tell Patterson that. Nash said, “She told me she didn’t tell y’all nothing.”

10.



The detectives told Nash that Session was lying on the floor in the living room and
suggested she must have seen her, but Nash repeated that she never saw the victim. Nash
also maintained that she did not tell Patterson they were looking for a house to steal from.

At trial, Patterson testified that she recognized Balasis and remembered talking to
him in April 2010 at her high school. Patterson agreed that she talked to Balasis about
what Nash had told her, but she claimed that she had lied to Balasis. She admitted that
she told the police that Nash told her the old lady started screaming so she left, but she
denied that Nash actually said that. Patterson remembered telling people she saw Katila
crying, but she testified she had been lying. Patterson agreed that she told Balasis that
Nash said she was going to take something from the old lady’s house, but she testified
that Nash did not say that.

Patterson claimed she lied to Balasis because she was being blackmailed. She
testified: “I lied to him, and it was a money situation with my Aunt Sonja Arnold,
Cecilia Martinez, and other people who were around the area staying in our house, all
kind of things like that so I lied to the police. And I was going to court for my daughter,
and | figured that if [Arnold] got what she wanted | could have my baby plus she had the
care.” Patterson testified the money was supposed to come from the police. Patterson
never told anyone she had lied to the police about the case until September 2012, when
Nash first went to trial.

On January 10, 2013, Nash had a telephone conversation with her father about her
second trial, for which jury selection had just begun. Specifically, they discussed
Patterson’s potential testimony and the admissibility of Patterson’s interview with law
enforcement. Nash told her father that Patterson needed to “plead the ... 5th” because,
Nash believed, this would mean Patterson’s previous statements could not be admitted as
evidence. The telephone call (which occurred while Nash was in custody) was recorded,

and the recording was played for the jury at Nash’s third trial.

11.



The parties also stipulated to the following facts: Moses and Katila personally
committed or attempted to commit a first degree residential burglary on April 14 at
Session’s house and the victim was Session. “Moses as a perpetrator punched and
assaulted Dorothy Session causing the injuries stipulated to,” and “Moses caused the
death of Dorothy Session during the commission or attempted commission of [the]
burglary.”

DISCUSSION

l. Motion to withdraw

After the prosecution had begun presenting witnesses at trial, Nash’s attorney,
Fred Gagliardini, moved to withdraw as defense counsel so that he could add his name to
the witness list. He indicated that he intended to testify about a discussion he had with
Nash relating to the Fifth Amendment. This attorney-client discussion occurred prior to
Nash’s telephone conversation with her father, and the apparent purpose of Gagliardini’s
proposed testimony was to explain or provide context for Nash’s statements to her father
regarding evidence of Patterson’s prior statements.

The trial court appointed independent counsel to advise Nash on the matter. Nash
agreed to a stipulation instead of having her attorney testify. Thus, the matter was
resolved without Gagliardini testifying or withdrawing.

Now Nash contends the trial court erred by denying her attorney’s motion to
withdraw. She further argues that the manner in which the matter was resolved was
coercive and resulted in denial of her right to counsel and her right to due process.

A. Background

1. Recorded telephone call from jail between Nash and her father

As we have mentioned, the prosecution presented evidence of a recorded
telephone conversation Nash had with her father on January 10, 2013. During the
conversation, Nash stated that if Patterson testified, the jurors would think she was lying

at trial to help Nash, not that she had lied earlier to law enforcement. Nash told her

12.



father, “They don’t think she’s lying against me they think she lying for me.” (Italics
added.)
Later in the conversation, Nash opined that Patterson should invoke her right to

remain silent rather than testify:

“[Nash]: [She] need to plead the fucking 5th. That’s the whole fucking
point [Patterson’s] fat ass need to plead the fucking 5th.

“[Father]:  If she go up there and plead the 5th then what you think the
D.A. going to do?

“[Nash]: They can[’]t ... use her statement.
“[Father]: = How come they can’t?

“[Nash]: Because she pleads the 5th everything she say get wiped out.
That’s pleading the 5th.

“[Father]: ~ Um they going to go back and play that tape or they going to
ask her ...

“[Nash]: No they cannot because they cannot cross examine her that’s
the whole point. That’s why they can’t use Katila that’s why they can’t use
[Moses ’Jcause they cannot cross examine them.”12

Nash'’s father stated his understanding that a person cannot “plead the fifth” if
there are no charges pending, and Nash responded, “You can plead the 5th if you lied up
on the stand they can go to jail for perjury.” Without evidence of Patterson’s statements
from April 16, 2010, Nash said, the prosecution had nothing.

Her father asked, if Nash was correct, why was she not going home? Nash
replied: “Because [Patterson] is about to get up there and talk. [q] ... [T] And they

going to believe that she lying for me.” Nash’s father said he thought Patterson “made

12 Balasis questioned Katila and Moses after they were arrested. Here, Nash suggests their
statements to Balasis would not be admitted as evidence because they would not testify at her
trial. We note that, in the third trial, Nash filed a motion in limine seeking to exclude all
extrajudicial statements by Moses and Katila, and the prosecutor responded that he did not intend
to offer their interviews into evidence.

13.



most of [that shit] up to make it sound good for the police.” Nash interrupted, “Well 1
don’t care what they want to make up sound good for the police. I wish they plead the
fucking 5th. I don’t give a fuck what they lied about plead the fucking 5th.”

2. Proceedings at third trial

a. Court rules excerpts of telephone call are admissible with no
objection from Nash

On July 12, 2013, the court heard motions in limine for Nash’s third trial. Nash
requested and was granted a hearing under Evidence Code section 402 regarding
evidence of any “jail calls.” The recording of the telephone conversation between Nash
and her father was played for the court.

The prosecutor indicated that he intended to present the portion of the recorded
telephone conversation during which Nash stated that she wanted Patterson to “plead the
5th.” He told the court, “I’m interested in [this part of the conversation] for
demonstrating [Nash] is well aware of the importance of this recorded interview that took
place two days after the crime and she wants [Patterson] not to testify.” He claimed the
evidence “goes to show a consciousness of guilt in that she doesn’t want the jury to hear
a ... piece of evidence that is particularly damaging.”

Gagliardini stated that the portion of the conversation the prosecution wanted to
introduce was complemented by Nash’s earlier statement to her father to the effect that

the jury would believe Patterson was lying to try to help Nash. He asserted:

“[Nash] is concerned that the jury is perceiving that her best friend is lying
from the stand, ... to benefit [Nash]. For that reason [Patterson] needs to
plead the 5th. She’s come in. She’s perjured herself [in the previous
trials]. She needs to quit coming in and lying. A common-person view of
how do you stop that from happening is you come in next time and you say
I can’t talk about this situation anymore because I lied last time.”

Gagliardini stated that he did not have any objection to admitting the part of the
conversation the prosecutor requested. He only wanted the jury to hear the additional

earlier part of the conversation to give the jury a more complete understanding and
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context for the conversation. The trial court ruled that both excerpts of the recorded

telephone call were admissible.

b. Nash’s attorney moves to withdraw

On July 18, 2013, after trial had begun and outside the presence of the jury, the
trial court stated on the record that there was a “potential need for independent counsel to
advise Ms. Nash with respect to an issue as to whether or not Mr. Gagliardini either
should or may provide testimony on a certain subject.” The trial court noted that the
parties had discussed the matter off the record in chambers and, further, the court had
requested an attorney from the Indigent Defense Program (IDP) to appear the following
day to advise Nash.

On July 19, 2013, IDP attorney Anthony Bryan was present in court to meet with
Nash. Gagliardini was given an opportunity to state the matter on the record. Gagliardini
explained that he believed he should be a defense witness so that he could testify about
his conversations with Nash regarding the Fifth Amendment, which would give context

and explain her subsequent recorded telephone conversation with her father:

“During the last trial my client[, holder of the attorney-]client
privilege, made a phone call to her father and discussed, albeit ...
inaccurately, a conversation that she and | had as relates to the Fifth
Amendment, [the] suppression of statements of witnesses, playing of
unavailable witness[es]’ prior testimony.

“Now, it’s true that she doesn’t mention me in that phone call
directly, but in the third trial now the People are seeking to admit a portion
of that telephone call for two purposes. It is my understanding that at least
one of those purposes is as circumstantial evidence to demonstrate Ms.
Nash’s consciousness of guilt, and I believe secondarily that Ms. Nash
either attempted or inferentially attempted to have her father talk to
Nefertiti [sic] Patterson, the witness, ... that I’m discussing and try and get
her to exercise the Fifth Amendment privilege.

“Having reviewed my notes it’s become apparent that phone call
was made within a few days during the last trial of a conversation | had
with my client. It would be necessary for me to provide effective assistance

15.



of counsel to call as a witness anyone who could help explain that
conversation with her father. That testimony would be necessary, available
to prevent ... Ms. Nash ... from being forced to waive her Fifth
Amendment right to take the stand and, in essence, further explain the
content of that call.

“Moreover, whatever witness would be available would be tactically
and strategically required to provide effective assistance of trial. As a
criminal specialist over 200 trials and over a quarter being homicide and/or
violent felonies, I can’t sit before this Court and think of a reason in which
to ignore such a witness’[s] testimony if it were available.

“There is a witness available. Unfortunately, as the Court’s aware
and the People are aware, that witness would be me. Therefore, I’'m
seeking to add my name to the witness list at this point and indicate to the
Court that at this point | would ask the Court to be permitted to withdraw
from the case based on the current bar rules and the cases that we have
discussed at . . . length both back and forth via email and in chambers.

(1. [1]

“I don’t have any other option than to say I would be needed as a witness to
help further explain the conversation .... I would ask this Court do—if it
denies my request to withdraw from the case that independent counsel be
appointed to advise Ms. Nash on the issues related to my continued
representation of her in this trial and her ability to waive me being conflict
free in my mind, and | believe we have an attorney present already
prepared, ready to do that should the Court deny my motion to withdraw as
counsel.”

The prosecutor stated that he did not believe withdrawal was appropriate. As a
preliminary matter, he argued that Gagliardini’s testimony was not relevant to the issue of
Nash’s consciousness of guilt. He also suggested that if the attorney’s testimony were
relevant, Gagliardini could testify without withdrawing as Nash’s attorney.

Although Gagliardini had not proffered his proposed testimony (as he had not
revealed any attorney-client privileged information), the trial court rejected the
prosecutor’s preliminary argument and determined that Gagliardini’s testimony was

potentially relevant.13

13 The court explained, “I do think the testimony has at least some relevance ... t0
potentially explain why it is that Ms. Nash is knowledgeable about that informationl[, i.e., the
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C. Court appoints independent counsel to advise Nash and
Nash agrees to stipulation in lieu of her attorney’s testimony

The court then observed, under rule 5-210(C) of the Rules of Professional
Conduct, an attorney acting as an advocate before a jury may also testify so long as there
is informed, written consent from the client.14 The court cited People v. Marquez (1992)
1 Cal.4th 553, in which one of two defense counsel in a capital case was permitted to
testify.

Therefore, the court reasoned, Gagliardini could testify on behalf of Nash without
withdrawing as defense counsel if Nash were to give informed, written consent. The
court stated: “I agree with [the prosecutor’s] interpretation ... of the law and of the state
bar rule that under the proper circumstances[—]that is with the informed written
consent[—]Mr. Gagliardini may testify, and so for that reason | am denying the motion
for him to withdraw at this point in time, though I think it proper and appropriate for him
to make it pursuant to his ethical responsibilities ....”

The court appointed Bryan to advise Nash on the matter.1> The court took a recess
to give Bryan and Nash time to discuss the issue.

The proceedings resumed after Nash had an opportunity to speak with both Bryan

and Gagliardini. Bryan informed the court that Nash would be willing to allow

law] and, therefore, at least arguably might tend to lessen the, | guess, if you will, argued
nefarious character of the comments made and lessen the inference that there is a consciousness
of guilt.”

14 Rule 5-210 of the Rules of Professional Conduct (hereafter Rule 5-210) provides: “A
member shall not act as an advocate before a jury which will hear testimony from the member
unless: [T] (A) The testimony relates to an uncontested matter; or [{] (B) The testimony relates
to the nature and value of legal services rendered in the case; or [{] (C) The member has the
informed, written consent of the client. If the member represents the People or a governmental
entity, the consent shall be obtained from the head of the office or a designee of the head of the
office by which the member is employed and shall be consistent with principles of recusal.”

15 The court stated, “I think the safest course and the one I will follow is to appoint
independent counsel to advise Ms. Nash with respect to that issue and make sure her rights are
protected in that regard.... Mr. Bryan, who is ... qualified to handle not only homicide but
capital cases ... is qualified to advise Ms. Nash with regards to that issue.”
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Gagliardini to negotiate a stipulation, which “would be in place of live testimony by
Mr. Gagliardini from the witness stand.” Further, Nash was “prepared to authorize
Mr. Gagliardini to do so presently and to waive her right to have her lawyer not have to
do something like that and also waive confidentiality [i.e., the attorney-client privilege] to
the point of allowing Mr. Gagliardini to negotiate such an agreement.” The court went
off the record to allow the attorneys time to negotiate a stipulation if possible. Back on
the record, the court stated that the attorneys had agreed to a stipulation, which referred to
Nash’s “attorney at that time,” but did not name Gagliardini.1® The prosecutor,
Gagliardini, and Bryan all agreed to the language of the stipulation.

Given that the parties agreed to a stipulation in lieu of testimony from Gagliardini,
the court concluded that written consent from Nash was not required.1” The court stated,
however, that if either Gagliardini or Bryan wished to obtain a written consent from

Nash, it could be done. The court then allowed Bryan to question Nash for the record:

“Mr. Bryan: You know that the Judge has appointed me to address
the issue regarding ... whether or not Mr. Gagliardini will testify or execute
a stipulation regarding the case that you’re in trial for right now. Do you
understand that?

“[Nash]: Yeah.
“Mr. Bryan: Okay. And did you meet with me this morning?

“[Nash]: Yeah.

16 The court opined that it was “wise” not to mention Gagliardini by name as this “alleviates
at least one issue in terms of the jury considering the attorney dual role.”

17 The court explained: “Rule 5-210 does require that if an attorney is to testify there be
[informed] written consent from the client. In this case, of course, Mr. Gagliardini will not be
testifying, and his name is not included in the stipulation so the jury will not know ... whether he
was the source of the information, which is the basis of the stipulation. [{] My view under the
rule is that under those circumstances a written consent is probably not required, because he is
not actually testifying.”
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“Mr. Bryan: And have you had an opportunity to speak with me
again this afternoon?

“[Nash]: Yeah.

“Mr. Bryan: Pursuant to those discussions have you been aware that
you have a right that Mr. Gagliardini not testify?

“[Nash]: Yeah.

“Mr. Bryan: Are you ... aware of the fact that you also have a right
that Mr. Gagliardini not make representations regarding a stipulation
regarding what he would testify t0?

“[Nash]: Yeah.

“Mr. Bryan: And ... after knowing those things and after discussing
it with me and hearing what the Court has had to say, that is to say Judge
Somers, are you willing to waive one of your right[s] and authorize
Mr. Gagliardini to ... negotiate and ... sign ... the stipulation that you have
now had a chance to read?

“[Nash]: Yeah.
“Mr. Bryan: And is that agreeable to you?
“[Nash]: Yeah.

“Mr. Bryan: Okay. You understand that that stipulation ... will be
able to be read by someone to the jury that is sitting in this case?

“[Nash]: Yeah.

“Mr. Bryan: Okay. That’s the purpose of the stipulation. Do you
understand that?

“[Nash]: Yeah.
“Mr. Bryan: Okay. Fine. [q] Nothing further, your Honor.”
The court stated that the issue was resolved from its perspective and asked the

prosecutor and Gagliardini whether they had anything to add. They did not. The court

thanked everyone and expressed appreciation for their “help in resolving the matter.”
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d. The stipulation the parties agreed to in lieu of testimony
Later in trial, the jury heard portions of Nash’s recorded telephone call with her
father made on January 10, 2013. Immediately after the recording was played, the jury

heard the following stipulation:

“Prior to January the 10th, 2013, Angelique Nash’s attorney at that time
had discussed with Ms. Nash certain issues related to Fifth Amendment
rights and due process. The attorney also discussed how those topics
related to Ms. Nefertiti [sic] Patterson’s upcoming testimony during a jury
trial held in January 2013.

“Her attorney at that time discussed under what circumstance
Ms. Nefertiti [sic] Patterson’s prior testimony and tape recorded interview
with Detectives Balasis and Brewer could be played to the jury.”

B. Relevant law

“The determination whether to grant or deny a motion by an attorney to withdraw
Is within the sound discretion of the trial court and will be reversed on appeal only on a
clear showing of abuse of discretion.” (People v. Sanchez (1995) 12 Cal.4th 1, 37,
disapproved on another ground in People v. Doolin (2009) 45 Cal.4th 390, 421, fn. 22;
see People v. Horton (1995) 11 Cal.4th 1068, 1107.)

As the trial court correctly stated, Rule 5-210 provides, “A member [of the
California state bar] shall not act as an advocate before a jury which will hear testimony
from the member unless” one of three specified circumstances is present, including the
circumstance that “[t]he member has the informed, written consent of the client.”

The general rule and exception reflect competing concerns regarding an attorney
acting as both an advocate and a witness. On the one hand, “[w]here a lawyer
representing a party in trial is also a witness during the trial, his or her effectiveness, both
as a lawyer and as a witness, may be impaired in the eyes of the fact finder. Such

disadvantage enures to the detriment of the party being represented by the lawyer serving

20.



such a dual function.” (Smith, Smith & Kring v. Superior Court (1997) 60 Cal.App.4th
573,578.)18

“On the other hand, the client has an interest in competent representation by an
attorney of his or her choice [citations], and perhaps, the interest in avoiding
inconvenience and duplicative expense in replacing counsel already thoroughly familiar
with the case.” (Lyle v. Superior Court (1981) 122 Cal.App.3d 470, 481.) “[I]f a party is
willing to accept less effective counsel because of the attorney’s testifying, neither his
opponent nor the trial court should be able to deny this choice to the party without a
convincing demonstration of detriment to the opponent or injury to the integrity of the
judicial process.” (ld. at p. 482.)

Our Supreme Court has recognized that “[a]n attorney must withdraw from
representation, absent the client’s informed written consent, whenever he or she knows or
should know he or she ought to be a material witness in the client’s cause. [Citations.]”
People v. Dunkle (2005) 36 Cal.4th 861, 915, disapproved on another ground in People v.
Doolin, supra, 45 Cal.4th at p. 421, fn. 22, italics added.) “The determination whether an
attorney ought to testify ordinarily is based on an evaluation of all pertinent factors,
including the significance of the matters to which the attorney might testify, the weight
the testimony might have in resolving such matters, and the availability of other
witnesses or documentary evidence by which these matters may be independently

established. [Citation.] An attorney should ‘resolve any doubt in favor of preserving the

18 We note there is an additional concern in cases where an attorney acts as a prosecutor
and a witness. “Within the criminal justice system, the prohibition against a prosecutor’s acting
as both advocate and witness addresses ‘the concern that jurors will be unduly influenced by the
prestige and prominence of the prosecutor’s office and will base their credibility determinations
on improper factors.” [Citation.] ... The maxim ‘“justice must satisfy the appearance of
Justice™” reflects the ‘especially acute’ need for public confidence in the administration of justice
where the testifying attorney represents the ‘prosecuting arm’ of government. [Citation.]
Judicial condemnation of the “practice of serving as both prosecutor and witness’ has deep roots
not only in English and American law but also in Roman law. [Citation.]” (People v. Donaldson

(2001) 93 Cal.App.4th 916, 928-929.)
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integrity of his testimony and against his continued participation as trial counsel.’
[Citation.]” (People v. Dunkle, supra, at p. 915.)

“The attorney-client privilege ... authorizes a client to refuse to disclose, and
prevent others from disclosing, confidential communications between lawyer and client,
[and] is considered a hallmark of our jurisprudence.” (People v. Navarro (2006) 138
Cal.App.4th 146, 156; see Evid. Code, § 954.) “The privilege is fundamental to our legal
system and furthers the public policy of ensuring every person’s right to freely and fully
confer with and confide in his or her lawyer in order to receive adequate advice and a
proper defense.” (People v. Navarro, supra, at p. 156.) An attorney is obligated to claim
the attorney-client privilege whenever privileged communication is sought to be
disclosed. (Evid. Code, § 955.)

C. Analysis

Nash contends the trial court committed constitutional error by denying
Gagliardini’s motion to withdraw for the purpose of testifying. She further argues the
trial court deprived her of the right to counsel at a critical stage “by forcing her to be the
one who decided whether trial counsel should violate the advocate-witness prohibition.”
(Boldface and capitalization omitted.) Finally, she argues the waiver of her attorney’s
testimony was involuntary because she was coerced into choosing between losing
Gagliardini’s testimony or being represented by an attorney who was forced into an
“advocate-witness conflict.”12

We disagree with Nash’s characterization of the trial court’s disposition of the

issue. As the Attorney General asserts, the trial court’s initial denial of Gagliardini’s

19 Nash used the term “conflict” throughout her arguments, but we note the circumstance of
an attorney acting as an advocate and a witness is not, by itself, a conflict of interest, i.e., a
situation “in which an attorney’s loyalty to, or efforts on behalf of, a client are threatened by his
responsibilities to another client or a third person or by his own interests.” (People v. Bonin
(1989) 47 Cal.3d 808, 835.) The conflict to which Nash refers is simply that an attorney is
taking on dual roles as advocate and witness.
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motion to withdraw was provisional only. The trial court explained that, because under
certain circumstances Gagliardini could testify without withdrawing—that is, if Nash
were to give informed, written consent under Rule 5-210(C)—it was “denying the motion
for him to withdraw at this point in time ....”20 (Italics added.) The trial court then
appointed independent counsel to advise Nash on how she may want to proceed. The

court stated:

“What we’ll do at this point in time is we will informally appoint
[Bryan] to represent Ms. Nash [to advise her on the issue], and we will go
ahead and go off the record at this point in time, take a recess, permit
counsel to speak with Ms. Nash, and then once the part[ies have] had the
opportunity to do that, which they need to do off the record, we will, ... go
back on the record and see where we stand at that point.” (Italics added.)

Thus, the trial court did not foreclose the possibility that Gagliardini would
withdraw as Nash’s attorney. Rather, it gave Nash an opportunity, with the assistance of
independent counsel, to decide, first, whether she wanted to waive her right to the
attorney-client privilege and allow Gagliardini to testify and, second, if she decided she
wanted Gagliardini to testify, whether she would be willing to consent to him continuing
as her defense attorney under Rule 5-210(C). By stating it would “see where we stand”
after Nash discussed the matter with Bryan, the trial court indicated that it would revisit
Gagliardini’s motion to withdraw if Nash were to decide that she wanted him to testify
but she were unwilling to consent to his continued representation under Rule 5-210(C).

The court was in recess from 9:30 a.m. to 1:00 p.m. to allow time for Nash to
discuss the matter with Bryan. When the proceedings resumed on the record, the trial
court observed that Nash had an opportunity to speak with both Gagliardini and Bryan.

Bryan informed the court that Nash “would, pursuant to those discussions, be willing to

20 Given that Gagliardini had represented Nash for over three years through two hung juries
and the third trial was already underway, it was only prudent for the trial court to investigate the
possibility of resolving the issue in a manner that would not require Gagliardini to withdraw as
defense counsel before granting such a motion.
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waive her right to not have her lawyer participate ... to the extent that ... she is agreeable
that Mr. Gagliardini be allowed to negotiate a stipulation, which stipulation would be in
place of live testimony ....” Bryan explained that Nash was willing to waive the
attorney-client privilege to that extent.

Gagliardini then reiterated that Nash’s waiver was conditional upon the parties
agreeing to a stipulation, emphasizing, “It’s not a waiver for all purposes.” In other
words, Nash was willing to waive the attorney-client privilege for the purpose of
negotiating a stipulation only. The court responded: “That’s my understanding, also.
And, obviously, if the stipulation is not arrived at, it certainly will take necessary time for
Mr. Bryan to consult further with Ms. Nash regarding that.” Again, the court’s
observation that “it certainly will take necessary time” suggested that it would be willing
to revisit Gagliardini’s motion to withdraw if the parties could not agree to a stipulation
or otherwise resolve the matter.21 The parties were able to agree to a stipulation,
however, and this resolved the matter without Gagliardini testifying in the case.

Essentially, Nash’s position is that the trial court denied her the opportunity to
have Gagliardini testify and not consent to his continued representation. But this is not
what happened. Although the court stated that it was “denying the motion for
[Gagliardini] to withdraw at this point in time,” it gave Nash the opportunity to resolve

the matter with the advice of counsel (both Gaglardini and independent counsel). We

21 If no stipulation had been reached, there were still potential outcomes that would not
have required Gagliardini to withdraw. Nash could have decided not to waive the attorney-client
privilege to any further extent, in which case there would have been no issue of Gagliardini
testifying at all. Or she could have waived the privilege, allowed Gagliardini to testify, and
given her informed, written consent to his continued representation.

Perhaps, given the difficulty of countering the evidence, Gagliardini could have moved to
exclude the recording of Nash’s telephone conversation with her father, or the parties could have
agreed to a stipulation informing the jury that Nash expressed to her father a desire for
Patterson’s statements not to be presented at trial without mentioning the Fifth Amendment or
the right to cross-examine witnesses.
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have no doubt that, if upon return from the initial recess, Nash had informed the court
that she did want Gagliardini to testify but she would not consent to his continued
representation, the court would have revisited the motion to withdraw.

Nash’s arguments are premised on the assumption that the trial court’s initial
ruling on Gagliardini’s motion to withdraw was final and not subject to reconsideration.
For the reasons we have discussed, this assumption is incorrect, and, as a consequence,
her arguments fail. For example, Nash argues she was forced to choose between
(1) consenting to Gagliardini testifying and representing her or (2) losing Gagliardini’s
testimony. But the trial court did not foreclose the possibility that she could choose to
waive the attorney-client privilege and allow Gagliardini to testify while not consenting
to his continued representation.

Nash’s remaining claims relating to the motion to withdraw are without merit.
She argues the “consent” the trial court “extracted” from her violated Rule 5-210(C).
This argument fails because ultimately Gagliardini did not testify and, therefore,
informed, written consent under Rule 5-210(C) was not required. She asserts the
stipulation was forced upon her, but there is no evidence in the record to suggest Nash
did not voluntarily agree to the stipulation. She claims the trial court’s actions interfered
with her right to counsel. This argument is difficult to understand. She claims error in
the denial of Gagliardini’s motion to withdraw; yet, if the motion had been granted,
Gagliardini would not have continued to represent her, and she would no longer have the
benefit of his independent evidentiary decisions. Instead, because the motion to
withdraw was provisionally denied, Nash was able to discuss the matter with both
Gagliardini and independent counsel in deciding how to proceed. Nash asserts the trial
court created a conflict akin to forcing joint representation on a codefendant, but the court
in this case did not require Nash to keep an attorney with a conflict of interest.

In sum, we reject Nash’s contention that the manner in which the trial court and

the parties resolved Gagliardini’s motion to withdraw resulted in reversible error.
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Il.  Special circumstance finding

The parties stipulated that Katila and Moses committed burglary and Moses was
the actual killer. The prosecution’s theory was that Nash was guilty of first degree felony
murder because she aided and abetted Moses and Katila in the commission of the
burglary, by acting as the lookout, and Session was killed during the burglary. To
support the special circumstance allegation, the prosecution further argued that Nash
acted with reckless indifference to human life as a major participant in the underlying
burglary.

Nash contends there was insufficient evidence to support the special circumstance
finding. We agree.

A. Standard of review

In assessing a claim of insufficiency of the evidence, “we review the whole record
to determine whether any rational trier of fact could have found the essential elements of
the crime or special circumstances beyond a reasonable doubt.” (People v. Zamudio
(2008) 43 Cal.4th 327, 357.) “The record must disclose substantial evidence to support
the verdict—i.e., evidence that is reasonable, credible, and of solid value—such that a
reasonable trier of fact could find the defendant guilty beyond a reasonable doubt.
[Citation.] In applying this test, we review the evidence in the light most favorable to the
prosecution and presume in support of the judgment the existence of every fact the jury
could reasonably have deduced from the evidence.... A reversal for insufficient evidence
‘1s unwarranted unless it appears “that upon no hypothesis whatever is there sufficient
substantial evidence to support™’ the jury’s verdict. [Citation.]” (Ibid.)

The same standard applies where the prosecution relies primarily on circumstantial
evidence, and we accept any logical inferences the jury could have drawn from the
circumstantial evidence. It is the jury, not the reviewing court, that must be convinced of
the defendant’s guilt beyond a reasonable doubt. (People v. Zamudio, supra, 43 Cal.4th
at pp. 357-358.)
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B. Felony-murder special circumstance for an aider and abettor

The parties agree that Nash was not the actual killer. “In order to support a
finding of special circumstances murder, based on murder committed in the course of
designated felonies, against an aider and abettor who is not the actual killer, the
prosecution must show either that the aider and abettor had intent to kill (§ 190.2,
subd. (c)) or acted with reckless indifference to human life while acting as a major
participant in the underlying felony. (§ 190.2, subd. (d).)” (People v. Bustos (1994) 23
Cal.App.4th 1747, 1753 (Bustos).) Here, the prosecution did not argue Nash intended to
kill anyone, and no evidence was presented that she harbored intent to Kill.

1. Section 190.2, subdivision (d)

Section 190.2, subdivision (d), provides in pertinent part that “every person, not
the actual killer, who, with reckless indifference to human life and as a major participant,
aids, abets, counsels, commands, induces, solicits, requests, or assists in the commission
of [an enumerated] felony[, including burglary,] which results in the death of some
person or persons, and who is found guilty of murder in the first degree therefor, shall be
punished by death or imprisonment in the state prison for life without the possibility of
parole.”22
“The statute thus imposes both a special actus reus requirement, major
participation in the crime, and a specific mens rea requirement, reckless indifference to
human life.” (People v. Banks (July 9, 2015, S213819) _ Cal.4th ___ [p. 9, fn. omitted]
(Banks).)

22 Because Nash was 17 years old at the time of the murder, she was not subject to the death
penalty or automatic imposition of life without the possibility of parole. (8 190.5, subds. (a) &
(b).) Nash received a sentence of 25 years to life in prison. Setting aside the special
circumstance finding would not reduce Nash’s punishment because her remaining first degree
murder conviction requires the same punishment of 25 years to life in prison. (§ 190, subd. (b);
see Bustos, supra, 23 Cal.App.4th at p. 1754, fn. 4.) We address the issue because reversal of the
special circumstance finding would mean Nash would be “treated as an ‘ordinary’ first degree
murderer.” (Bustos, supra, at p. 1754, fn. 4.)
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Section 190.2, subdivision (d), “was added to existing capital sentencing law in
1990 as a result of the passage of the initiative measure Proposition 115, which, in
relevant part, eliminated the former, judicially imposed requirement that a jury find intent
to kill in order to sustain a felony-murder special-circumstance allegation against a
defendant who was not the actual killer.” (People v. Estrada (1995) 11 Cal.4th 568, 575
(Estrada).) The statutory phrases “major participant” and “reckless indifference to
human life” are taken verbatim from the United States Supreme Court’s decision in Tison
v. Arizona (1987) 481 U.S. 137, 158 & fn. 12 (Tison). “The incorporation of Tison’s rule
into section 190.2[, subdivision ](d)—in express terms—Dbrought state capital sentencing
law into conformity with prevailing Eighth Amendment doctrine.” (Estrada, supra, at
p. 575.)

2. Tison and Enmund

Because the language of section 190.2, subdivision (d), is based on Tison, supra,
481 U.S. 137, and Tison, in turn, is built upon an earlier case, Enmund v. Florida (1982)
458 U.S. 782 (Enmund), we consider both cases. (See Banks, supra, _ Cal.4th
[p. 2].)

In Tison, the United States Supreme Court held that, in the case of defendants
guilty of felony murder who were not the actual killers and did not have intent to kill,
“major participation in the felony committed, combined with reckless indifference to
human life, is sufficient” to impose the death penalty. (Tison, supra, 481 U.S. at p. 158,
italics added.)

The case involved three brothers, Donald, Ricky, and Raymond Tison, who helped
their father, a convicted murderer, and his cellmate, also a convicted murderer, break out
of prison. In facilitating the escape, the brothers armed their father and the cellmate.
Later, the five men had a flat tire and flagged down a car occupied by a family of four.
The family was forced into the Tisons’ car, and Raymond and Donald drove them into

the desert. Gary, Ricky, and the cellmate followed in the kidnapped family’s car. The

28.



brothers then witnessed their father and the cellmate kill the four family members by
shooting them with shotguns. The five men drove away in the victims’ car, continuing
their flight. Several days later, Donald was killed in a shootout with police, and the
father escaped into the desert and died of exposure. (Tison, supra, 481 U.S. at pp. 139—
141.) Raymond and Ricky were apprehended, convicted, and sentenced to death. (ld. at
pp. 141, 143.)

The Supreme Court concluded that the surviving brothers’ participation in the
crimes was major and was sufficient to support a finding that they acted with reckless

indifference to human life:

“Raymond Tison brought an arsenal of lethal weapons into the
Arizona State Prison which he then handed over to two convicted
murderers, one of whom he knew had killed a prison guard in the course of
a previous escape attempt. By his own admission he was prepared to kill in
furtherance of the prison break. He performed the crucial role of flagging
down a passing car occupied by an innocent family whose fate was then
entrusted to the known killers he had previously armed. He robbed these
people at their direction and then guarded the victims at gunpoint while
they considered what next to do. He stood by and watched the killing,
making no effort to assist the victims before, during, or after the shooting.
Instead, he chose to assist the killers in their continuing criminal endeavors,
ending in a gun battle with the police in the final showdown.

“Ricky Tison’s behavior differs in slight details only. Like
Raymond, he intentionally brought the guns into the prison to arm the
murderers. He could have foreseen that lethal force might be used,
particularly since he knew that his father’s previous escape attempt had
resulted in murder. He, too, participated fully in the kidnaping and robbery
and watched the killing after which he chose to aid those whom he had
placed in the position to kill rather than their victims.

“These facts not only indicate that the Tison brothers’ participation
in the crime was anything but minor; they also would clearly support a
finding that they both subjectively appreciated that their acts were likely to
result in the taking of innocent life.” (Tison, supra, 481 U.S. at pp. 151-
152.)
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The facts of Tison stood in contrast to an earlier case, Enmund, supra, 458 U.S.
782, a felony-murder case involving a getaway driver in which the United States
Supreme Court held imposition of the death penalty violated the Eighth Amendment. In
Enmund, defendant Earl Enmund waited in a car about 200 yards from a house where his
armed confederates intended to rob an elderly couple; during the robbery, the
confederates shot and killed the two robbery victims. (ld. at p. 784.) Reversing the death
penalty for Enmund, the court held, “Enmund’s criminal culpability must be limited to
his participation in the robbery, and his punishment must be tailored to his personal
responsibility and moral guilt”; the court observed that Enmund did not commit the
murders and had no intention of committing the murders. (Id. at p. 801.)

The court reasoned that robbery was not so inherently likely to end in death that a
participant in robbery should be treated as having the culpable mindset of an actual
murderer. “It would be very different if the likelihood of a killing in the course of a
robbery were so substantial that one should share the blame for the killing if he somehow
participated in the felony. But competent observers have concluded that there is no basis
in experience for the notion that death so frequently occurs in the course of a felony for
which killing is not an essential ingredient that the death penalty should be considered as
a justifiable deterrent to the felony itself.” (Enmund, supra, 458 U.S. at p. 799.)

Although the concepts “major participant” and “reckless indifference to human
life” developed in death penalty cases, “[a]s a matter of state statute, ... the Tison—
Enmund standard is ‘applicable to all allegations of a felony-murder special
circumstance, regardless of whether the People seek and exact the death penalty or a
sentence of life without parole.” [Citation.]” (Banks, supra, __ Cal.4th ___ [p. 23].)
Thus, Tison and Enmund are relevant in determining whether there was sufficient
evidence to support the special circumstance finding under section 190.2, subdivision (d),
in Nash’s case even though she was not subject to the death penalty. (See Banks, supra,
at [p. 23].)
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3. People v. Banks

Our high court recently observed that, since Tison and Enmund, the United States
Supreme Court has not revisited the standard for permitting the death penalty for
nonkillers, and California state courts have not elaborated on the standard in the context
of section 190.2 except in one case.23 The one California case is People v. Proby (1998)
60 Cal.App.4th 922 (Proby), in which the court held the phrase “major participant” as
used in section 190.2, subdivision (d), has no specialized or technical meaning and
“major” is commonly understood to mean ““notable or conspicuous in effect or scope’
and ‘one of the larger or more important members or units of a kind or group.’” (Proby,
supra, at pp. 933-934, quoting Webster’s New Internat. Dict. (3d ed. 1971) p. 1363.) In
Banks, the California Supreme Court addressed the evidence required for a true special
circumstance finding under section 190.2, subdivision (d), examining Tison and Enmund
in detail in the process.

Initially, the court agreed with Proby, supra, 60 Cal.App.4th 922, that there is no
specialized or technical meaning for the term “major participant” as used in
section 190.2. (Banks, supra, ___ Cal.4th __ [p. 15].) Nonetheless, the court
recognized: “Tison and Enmund establish that a defendant’s personal involvement must
be substantial, greater than the actions of an ordinary aider and abettor to an ordinary
felony murder such as Earl Enmund. The defendants’ actions in Tison v. Arizona, supra,
481 U.S. 137 and Enmund v. Florida, supra, 458 U.S. 782 represent points on a
continuum. [Citation.] Somewhere between them, at conduct less egregious than the
Tisons’ but more culpable than Earl Enmund’s, lies the constitutional minimum for death

eligibility.” (I1d. at [p. 17].) This point is also the minimum conduct required for a true

23 The court noted, “The only guidance its subsequent [ Supreme Court] cases offer comes
from Kennedy v. Louisiana (2008) 554 U.S. 407, 421, where the court in dicta characterized the
governing standard as permitting the death penalty for nonkillers whose ‘involvement in the
events leading up to the murders was active, recklessly indifferent, and substantial.”” (Banks,
supra, __ Cal.4ath __ [p. 15].)
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special circumstance finding under section 190.2, subdivision (d). (See Banks, supra, at
[p. 22].)

The court then compared the specific conduct of the defendants in Tison and
Enmund. It observed that Enmund, unlike the Tisons, did not admit he was prepared to
kill and was not present at the scene of the killings. Thus, Enmund had “no opportunity
to contribute to or prevent the actual killing.” (Banks, supra, ___ Cal.4th __ [p. 19].)
Nor was there evidence that Enmund’s confederates were known killers. Moreover,
“[t]he Tisons did not assist in a garden-variety armed robbery, where death might be
possible but not probable, but were substantially involved in a course of conduct that
could be found to entail a likelihood of death ....” (lbid.)

From this comparison, the court gleaned relevant considerations for making a

felony-murder special-circumstance finding.

“Among those factors that distinguish the Tisons from Enmund, and
thus may play a role in determining whether a defendant’s culpability is
sufficient to make him or her death eligible, are these: What role did the
defendant have in planning the criminal enterprise that led to one or more
deaths? What role did the defendant have in supplying or using lethal
weapons? What awareness did the defendant have of particular dangers
posed by the nature of the crime, weapons used, or past experience or
conduct of the other participants? Was the defendant present at the scene of
the killing, in a position to facilitate or prevent the actual murder, and did
his or her own actions or inaction play a particular role in the death? What
did the defendant do after lethal force was used? No one of these
considerations is necessary, nor is any one of them necessarily sufficient.
All may be weighed in determining the ultimate question, whether the
defendant’s participation ‘in criminal activities known to carry a grave risk
of death’ [citation] was sufficiently significant to be considered ‘major’
[citations].” (Banks, supra, __ Cal.4th ___ [pp. 19-20], fn. omitted.)

Turning to the facts of Banks, the defendant, Lovie Troy Matthews, was found
guilty of first degree murder under a felony-murder theory, and the jury also found true a
felony-murder special circumstance. Matthews had acted as the getaway driver for an

armed robbery of a medical marijuana dispensary. (Banks, supra, _ Cal.4th
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[p. 2].) His three confederates, Banks, Gardiner, and Daniels, entered the dispensary and
began tying up employees and searching the premises. At least two of them had guns.
Shots were fired, and the three men tried to flee. A security guard tried to push the front
door of the dispensary closed from the outside. A driver passing the dispensary at
approximately 3:45 p.m. heard popping sounds and saw Banks and the security guard
struggling at the front door. Banks reached his hand around the door from inside and
shot the guard. Banks stepped outside and shot him again. Banks, Gardiner, and Daniels
fled on foot. One block from the dispensary, Matthews was seen driving an SUV.
Daniels and Gardiner jumped in the SUV, and Matthews drove off. (Banks, supra,
Cal.4ath ___ [pp. 4-5].)

Cell phone records showed Matthews and Banks were in frequent communication
from about two hours before the shooting to about 15 minutes after the shooting.
Matthews was wearing a GPS tracking device, which showed he was on the block of the
dispensary at 2:51 p.m. and then was three blocks away from 3:00 p.m. until 3:46 p.m.,
when he began moving toward the dispensary. Matthews, Gardiner, and Daniels were all
members of the same criminal street gang, the primary activities of which included
robberies, attempted murders, and murders. (Banks, supra, __ Cal.4th___ [pp. 6-7.)

The court concluded this was insufficient evidence to support a finding that
Matthews was a major participant in the robbery. The court noted there was no evidence
of Matthews’s role in planning the robbery or procuring weapons, and no evidence that
any of his confederates had committed murder, attempted murder, or any violent crime.
Further, Matthews was absent from the scene, and “[t]here was no evidence he saw or
heard the shooting, that he could have seen or heard the shooting, or that he had any
immediate role in instigating it or could have prevented it.” (Banks, supra, __ Cal.4th
___[p-25].) “On this record, Matthews was, in short, no more than a getaway driver,
guilty like Earl Enmund of ‘felony murder simpliciter’ [citations] but nothing greater.”
(Ibid.)

33.



The court also determined there was insufficient evidence to support a finding that
he acted with reckless indifference to human life. “There was evidence from which the
jury could infer Matthews knew he was participating in an armed robbery. But nothing at
trial supported the conclusion beyond a reasonable doubt that Matthews knew his own
actions would involve a grave risk of death. There was no evidence Matthews intended
to Kkill or, unlike the Tisons, knowingly conspired with accomplices known to have killed
before. Instead, as in Enmund, Banks’s killing of [the guard] was apparently a
spontaneous response to armed resistance from the victim.” (Banks, supra, ___ Cal.4th
___[pp. 29-30].)

C. Analysis

Nash contends there was insufficient evidence to establish she was a major
participant or she acted with reckless indifference to human life.24 We agree there was
insufficient evidence that Nash was a major participant in the underlying burglary to
support a true finding for the felony-murder special-circumstance allegation.

At trial, the prosecution argued the special circumstance allegation was true for
essentially the same reasons Nash should be found guilty of felony murder. During his

closing statement, the prosecutor told the jury:

“Did the killing occur during the commission of a burglary? Yes. It
doesn’t matter who did the killing. If you’re a participant, you’re an aider
and abettor, if you help make the crime easier to commit, the burglary, then
you’re on the hook for first degree murder. It doesn’t matter if the killing
was intentional, unintentional or accidental.

24 In her opening brief, Nash argued there was no evidence she acted with reckless
indifference to human life and her role in the burglary was similar to Enmund’s role in the
robbery in Enmund. After oral argument, the court asked the parties to submit letter briefs
addressing whether Nash was a “major participant” in the underlying crime and whether there
was substantial evidence that she acted as lookout during the burglary. The parties were given
18 days after the Supreme Court’ decision in Banks was filed to submit their briefing.
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“Again the special circumstance, did the killing occur during a
burglary and was [Nash] a major participant who acted with reckless
indifference? If that’s yes, then the special circumstance is true.

“So, again, count one boils down to two simple questions. Did she
help commit a burglary by being the lookout and did she know that David
or Katila were committing a burglary? [1] ... [1]

“And then these are the additional requirements for special
circumstance.

“Again, giving her the benefit of the doubt and trusting that part of
her statement ... she stayed out, she was still the lookout. She made sure
she[’s] screaming and warned the others to get out. In fact, she fled and
went back because the other two weren’t keeping up.”

Because Nash was not the actual killer, however, the prosecutor was required to
establish more than liability for felony murder to prove the special circumstance; he had
to prove Nash was a major participant in the underlying crime and acted with reckless
indifference to human life. (8 190.2, subd. (d); Banks, supra, ___ Cal.4th ___ [p. 16];
People v. Jones (2003) 30 Cal.4th 1084, 1119 [for nonkiller defendant, it is not correct
that the felony-murder special circumstance is “‘basically the same thing as the felony-
murder rule’’].)

The Attorney General asserts there was substantial evidence Nash was a major
participant because “she actively cased homes in the victim’s neighborhood, shared the
goal with her sister, Katila, and Moses to burgle a residence to obtain something that
could be exchanged for drugs, acted as a lookout, and facilitated the group’s quick
flight.” The Attorney General argues Nash’s role in the burglary was “not only notable
and conspicuous, but essential” because she acted as a lookout and, upon hearing the
victim scream, she “immediately ran inside and facilitated the trio’s quick departure.”

The Attorney General’s analysis is unconvincing. The evidence shows Nash
accompanied Katila and Moses as they knocked on the doors of at least two other houses
and asked for “Matthew” or “Erika.” We do not believe, however, that this is sufficient

evidence of prior “planning” as the term is used in Banks to establish she was a major
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participant in the underlying burglary. All but one of the other relevant factors identified
in Banks do not support a finding that Nash was a major participant either. There was no
evidence that Nash “suppl[ied] or us[ed] lethal weapons™ as no weapons were used in the
burglary or murder. There was no evidence of “past experience or conduct of”” Katila or
Moses that would have put Nash on notice that death was likely (e.g., there was no
evidence either had ever committed murder, attempted murder, or other violent crime).
Nash was not “present at the scene of the killing,” and she was not “in a position to
facilitate or prevent the actual murder” as she was, by the prosecutor’s own account,
outside the house when Moses assaulted Session. (Banks, supra, __ Cal.4th

[p. 20].) Thus, she was not “in a position to take steps that directly and immediately [led]
to death, as with the Tisons’ capturing and standing guard over the victims.” (ld. at

[pp. 20-21], fn. 5.)

The only factor weighing against Nash is what she did “after lethal force was
used.” (Banks, supra, __ Cal.4th __ [p. 20].) She did not go to Session’s aid and
instead tried to get her sister and Moses to leave the house. Given the totality of the
circumstances, however, we conclude this is not sufficient to show she was a major
participant in the burglary.

The ultimate question is “whether the defendant’s participation ‘in criminal
activities known to carry a grave risk of death’ [citation] was sufficiently significant to be
considered ‘major’ [citations].” (Banks, supra, __ Cal.4th __ [p. 20].) In Banks, the
court determined that Matthews’s role in the armed robbery of the dispensary was nearly
identical to Enmund’s role in the armed robbery of an elderly couple in their home, but

the court went on to explain:

“The insufficiency of these details to distinguish Enmund aside, a
larger consideration is at issue here. The actions of Earl Enmund, the Tison
brothers, and countless other nonkiller felony murderers fall on a
continuum, a spectrum of culpability. To ask whether there is any variation
at all between Matthews’s conduct and Enmund’s is certainly relevant, but
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in doing so we do not simply assume Enmund’s conduct represents a
constitutional maximum, i.e., the most culpable one can be and yet still be
constitutionally ineligible for death, such that any variation would move
one into the death-eligible zone. Nationally, thousands of armed robberies
occur each year; per Enmund, only roughly one in 200 results in death.
[Citation.] If Enmund’s actions represented the outer limit of conduct
immune from death eligibility, Tison would have been an easy case. It was
not. We do not view Enmund as defining a maximum for ineligibility for
the death penalty, any more than we view the egregious actions of the Tison
brothers as a constitutional minimum level of culpability for death
eligibility.” (Banks, supra, ___ Cal.4th ___ [pp. 38-39].)

Here, at most, Nash participated as a lookout in a “garden-variety” residential
burglary. She had no reason to think the burglary of an apparently empty house by her
unarmed confederates would lead to death, and she had no opportunity to facilitate or
dissuade Moses in the killing of Session. Contrary to the Attorney General’s argument,
Nash’s role was not “essential” to the burglary as Moses and Katila could have knocked
on doors and entered Session’s home without her assistance or presence. Moreover,
Enmund provided the arguably “essential” element of a getaway car for his confederates,
but he has been characterized as “the quintessential ‘minor actor.”” (Banks, supra,
Cal.4th ___ [p. 29].) Here, Nash did not even provide Moses and Katila a means of quick
escape. In sum, the evidence cannot support a finding that Nash’s role in the underlying
burglary in this case was “substantial” or “greater than the actions of an ordinary aider
and abettor to an ordinary felony murder.” (ld. at [p. 17].) Accordingly, the true felony-
murder special-circumstance finding must be set aside. As a result, we need not address
Nash’s additional argument that the record lacks substantial evidence that she acted with
reckless indifference to human life. Further, we do not address her claim related to the
special-circumstance jury instructions.

We do, however, conclude there was sufficient evidence to support the underlying

conviction of murder.2> The evidence shows Nash accompanied Katila and Moses as

25 In response to the court’s request for additional briefing, Nash argued, for the first time,
there was no substantial evidence to support the conviction of murder.
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they knocked on doors apparently looking for an empty house. She accompanied them to
Session’s house and waited outside after they went in the house. It was stipulated that
Katila and Moses committed or attempted to commit burglary at Session’s house. When
Nash heard a boom and a scream, she went in the house to retrieve Katila and Moses.
She yelled at them to leave and waited for them to follow her. Later the same day, Nash
told her friend, “we broke into a house” and “we were going to rob her.” (ltalics added.)
This was sufficient evidence for a rational jury to infer that Nash knew and shared her
associates’ intention to commit burglary and she aided and abetted them by acting as a
lookout.

DISPOSITION

The special circumstance finding under section 190.2, subdivision (a)(17)(G), is
vacated.?6 The judgment is otherwise affirmed. The trial court is directed to prepare a

new abstract of judgment.

KANE, Acting P.J.
WE CONCUR:

POOCHIGIAN, J.

SMITH, J.

26 Setting aside the special circumstance finding does not affect the sentence in this case.
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