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Defendant Joshua Duran pled no contest to committing a criminal threat (Pen.
Code, 8§ 422) and admitted a prior prison term allegation (8 667.5, subd. (b)). Pursuant to
a negotiated three-year lid, the trial court sentenced defendant to three years in prison and
stayed the one-year prior prison term enhancement. On appeal, defendant contends, and
the People agree, that the trial court was allowed only to impose or strike, but not stay,
the enhancement.

We agree with the parties that a prior prison term enhancement cannot be stayed.
“Once the prior prison term is found true within the meaning of section 667.5(b), the trial
court may not stay the one-year enhancement, which is mandatory unless stricken.”
(People v. Langston (2004) 33 Cal.4th 1237, 1241.) Accordingly, the trial court erred
when it stayed the enhancement.

The court in People v. Jones (1992) 8 Cal.App.4th 756 explained: “The trial court
indicated it did not wish appellant to serve an additional one year for the second prior
prison term enhancement. Its order staying the term for the enhancement was intended to
achieve that result, but the court should have followed the statutory directive and stricken
the enhancement term, stating its reasons therefor. (Pen. Code, § 1170.1, subd. (h).)”
(Id. at p. 758, fn. omitted.) We shall vacate the sentence and remand the matter for
resentencing within these parameters and those of the plea bargain.

DISPOSITION

The sentence is vacated and the matter remanded to the trial court for

resentencing. In all other respects, the judgment is affirmed.



