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Kai Walter Williams was convicted of assaulting a peace officer with a firearm

(two counts), being a felon in possession of a firearm, and carrying a loaded firearm as an




active gang participant. The jury also found to be true the gang-related sentencing
enhancements alleged in connection with the counts of assaulting a peace officer with a
firearm and being a felon in possession of a firearm. On appeal, Williams challenges the
disclosure and, in turn, the admission of certain juvenile records the prosecutor, without
obtaining a court order from the juvenile court, provided to his gang expert. He also
raises a claim of instructional error. Finally, he challenges the sufficiency of the evidence
with respect to various elements of both the gang-participation offense and the gang-
related sentencing enhancements. We reject his contentions and affirm the judgment.

FACTS AND PROCEDURAL HISTORY

Williams was charged in an information with seven felony counts: attempted first-
degree murder in counts 1 and 2 (Pen. Code,! §§ 664, 187, subd. (a)); assaulting a peace
officer with a firearm in counts 3 and 4 (8§ 245, subd. (d)(1)); felon in possession of a
firearm in count 5 (8 29800, subd. (a)(1)); active participation in a criminal street gang in
count 6 (8§ 186.22, subd. (a)); and carrying a loaded firearm as an active gang participant
in count 7 (8 25850, subd. (c)(3)). The information included gang-related sentencing
enhancements with respect to counts 1, 2, 3, 4, and 5. The gang enhancements alleged
that the offenses charged in these counts were “committed for the benefit of, at the
direction of, or in association with any criminal street gang, with the specific intent to
promote, further, or assist in any criminal conduct by gang members ....” (§ 186.22,
subd. (b)(1).)

The case proceeded to jury trial (count 6 was dismissed prior to trial). The jury
was unable to reach verdicts on counts 1 and 2, the attempted-murder charges, resulting
in a mistrial on these counts (the prosecutor ultimately dismissed these charges). The

jury found Williams guilty of the charges in counts 3, 4, 5, and 7, and also found true the

1Subsequent statutory references are to the Penal Code unless otherwise noted.



gang allegations related to counts 3, 4, and 5. Williams was sentenced to 59 years 4

months in state prison.

The People’s case

The shooting

On March 9, 2014, around 2:00 a.m.,2 Bakersfield Police Officers Charles Wright
and Robert Pair were in their patrol car, with Officer Wright driving; they had been
parked for some time near the Elks Lodge. The Elks Lodge, a bar located in the territory
of the Eastside Crips, was a popular hangout for members of that gang. The officers were
there to investigate a white 1979 Pontiac Firebird that had been reported stolen and was
parked by the Elks Lodge. At closing time, Previs Davis and Duwayne Payton left the
Elks Lodge, got into the Firebird, and drove away. Officer Wright pulled out and caught
up with the Firebird and activated his patrol car’s overhead lights and siren so as to pull
the Firebird over. The Firebird made a right turn onto another street and Officer Wright
followed. Upon making the turn, Officer Wright, whose driver’s side window was down,
heard two gunshots.3

Delicia Smith had spent the evening at the Elks Lodge. Smith left the club when it
closed at 2:00 a.m. and walked down the street with her friend Jamie Wandick.# Smith
received a phone call from Williams, who had been with her at the Elks Lodge and was
trying to score a date with her. Williams then ran up to join Smith and Wandick. As the
three of them walked, Smith saw a white car go by with a police patrol car in pursuit.

Smith heard two gunshots when the patrol car passed by. She saw Williams standing in

2That night marked the start of daylight savings time, with clocks set to “spring
forward” by an hour at 2:00 a.m.

30fficer Pair, Officer Wright’s partner and passenger, did not hear any gunshots
during the pursuit.

“Wandick’s nickname was “Jamie Loc.”



the middle of the street, his right arm outstretched in the direction of the passing patrol
car.

Officer Claude Brooks took a statement from Smith about 20 minutes after the
shots were fired. A recording of that statement was played for the jury. In the statement,
Smith said she was walking with Williams when they saw the patrol car pursuing another
car. Williams said, “[FJuck the police,” jumped into the middle of the street, and
proceeded to fire shots at the police vehicle.

Wandick testified he left the Elks Lodge at about 2:00 a.m. that night and walked
down the street with Smith and Williams. As they walked, Wandick saw a police patrol
car with its lights activated pursuing another vehicle. As the patrol car passed, Wandick
heard four gunshots. Wandick did not see Williams run into the street or fire at the patrol
car. Wandick admitted to being a member of the Eastside Crips.

Officers Keegan Gavin and Manuel Ornelas were also parked near the Elks Lodge
that night as part of the investigation into the stolen 1979 Pontiac Firebird. Gavin saw
two people get into the Firebird and drive away. He tracked the Firebird from a relative
distance and saw that another patrol car was closely pursuing the Firebird. As Gavin
turned a corner to follow the two cars, he saw Williams standing in the middle of the
road, his right arm outstretched, holding a gun. Gavin stopped his patrol car, got out, and
took Williams into custody after a brief foot pursuit down a residential street. He found
the gun that Williams had been holding in a neighboring front yard. The gun was found
to contain four spent shell casings.

Officer Manual Ornelas testified he was riding in Gavin’s patrol car as his partner
that night. Ornelas saw another patrol car pursuing the stolen Firebird and heard four
gunshots. When Gavin stopped their patrol car after making a right turn behind the other
two cars, Ornelas saw Smith, Wandick, and Williams standing along the east curb line.
Gavin ordered the three of them to get on the ground. Williams ran away but Gavin

pursued him while Ornelas detained the other two.



Although the officers who were attempting to pull the white Firebird over had
determined the car “was not stopping” and had radioed that they “had a failure to yield,”
the white Firebird eventually pulled over further down the same street that Smith,
Wandick, and Williams had been walking along.

The following day, Detective Josh Finney searched the area for expended bullets
and bullet strikes. He was unable to find any expended bullets but identified a possible
bullet strike on a tree trunk about 12 to 16 inches above ground level.

Gang evidence

Several officers testified about street checks and offense reports relevant to the
gang-related charges and enhancements against Williams. Officer Michael Malley
testified for the People as an expert on the Eastside Crips gang.

During street checks dated February 22, 2008, August 22, 2010, and
September 15, 2012, Williams admitted to officers that he was a member of the Eastside
Crips. Williams was also ordered to register as a gang member from approximately 2010
to 2015, upon his conviction in a prior case for carrying a loaded firearm as an active
gang participant. Williams had multiple tattoos indicating he was an active member of
the Eastside Crips, including the letters ESC (for Eastside Crips) behind his left ear, the
letters WSK (for Westside Killer) on his right forearm, the letters CBK (for Country Boy
Killer) also on one of his forearms, and numerous other tattoos. Based on street checks,
offense reports, tattoos he observed on Williams, and Williams’s gang registration,
Malley opined that Williams was an “active member of the Eastside Crips.”

In addition, with reference to relevant street checks, offense reports, tattoos, field
identification cards, and self-admissions, Malley opined that Jamie Wandick, Duwayne
Payton, and Previs Davis were also active members of the Eastside Crips at the time of
the incident underlying this case. There was evidence that Payton, Davis, and Williams
knew one another. On January 15, 2014, Officer John Otterness was dispatched to check

on complaints regarding a party; he encountered Davis, Payton, and Williams seated in a



vehicle outside the party venue. During a street check on January 25, 2014, Officer Ryan
Vaughan encountered Payton and Williams conversing together in the parking lot of the
Elks Lodge.

Officer Malley testified that the primary activities of the Eastside Crips included
shootings, firearms possession, narcotics sales, murder, burglary, robbery, and carjacking.
Malley also testified that the Eastside Crips were engaged in an ongoing pattern of
criminal activity. He discussed four specific crimes committed by Eastside Crips
members. First, he described the circumstances of Eastside Crip David Colen’s
conviction for “felon in possession of a firearm [and] gang participation.” Next he
described the facts of the murder and gang-participation convictions of Lawrence
Slaughter, Christopher Patterson, and Maxamillion McDonald, all of whom were
documented members of the Eastside Crips. He also addressed an incident in which
Wandick and James Spencer were found in a vehicle with a loaded .380-caliber handgun
lying in plain view, resulting in a gang-related conviction for Wandick. Finally, he
discussed an incident where Williams was contacted while sitting in a vehicle; a loaded,
stolen handgun was visible in plain view inside the vehicle; Williams was convicted of
being a gang member in possession of a firearm and was required to register as a gang
member.

Malley also addressed Williams’s actions in the instant case. In response to a
hypothetical question based on the facts of the case, Malley opined that Williams had
acted for the benefit of and in association with the Eastside Crips.

The defense case

Anthony Paul testified as a firearms expert for the defense. He described the
weapon that Williams had fired as “a revolver. It’s manufactured by Smith & Wesson
Company. The caliber is .38. Smith & Wesson Special is the correct name for the
caliber.” Counsel asked Paul, with reference to a map showing the locations of the

shooter and of the tree on which Detective Finney identified a potential strike, whether



such a shot was possible. Paul explained, “[s]o if you wanted to make that shot, then you
would have to—you could not fire that weapon or that revolver in a straight line parallel
with the ground. That would have to be elevated considerably, at least about 25 or 30
degrees, to get that kind of distance from a .38 Special out of two-inch barrel revolver.”
Paul also stated that he would expect to find the bullet lodged in the tree if the mark had
been caused by a bullet strike.

The parties stipulated that Williams had a previous felony conviction.

DISCUSSION

l. Williams’s juvenile records from Bakersfield Police Department

Williams generally challenges the disclosure to the gang expert and admission into
evidence of Bakersfield Police Department records documenting his juvenile police
contacts. He fails to identify the records at issue or to specify their contents. He does not
even state how many juvenile records were improperly disclosed and admitted into
evidence. He also does not address the extent to which the records were necessary, if at
all, for the People to prove the elements of the charged offenses.

The record indicates that Williams was born in 1991. A review of the record with
this information in mind suggests that evidence relating to three or four records
documenting Williams’s juvenile police contacts was presented to the jury. First,
evidence related to one or possibly two street checks from 2008, when Williams was a
juvenile, was presented to the jury. Officers Finney and Malley addressed street check
No. SC08-1183, which revealed that Williams admitted he was a member of the Eastside
Crips during a February 22, 2008, contact with Officer Finney; Officer Malley also
testified about street check No. 08-2950, noting that it recorded a contact with Williams

and other Eastside Crips at the Elks Lodge.®> Second, Officer Malley testified about a

5The record is ambiguous as to whether this street check actually concerns
Williams as the context of Malley’s testimony indicates the contact at issue was in fact



field identification card from 2008, which indicated that Williams had admitted he was an
Eastside Crip. Finally, Officer Malley discussed an offense report from 2008, No. 2008-
163347, which documented a police contact with Williams at the Aneese Market, a
popular Eastside Crip hangout within the gang’s territory. Williams, who was with
another gang member, was found in possession of rock cocaine during this contact (the
jury was advised that the incident did not result in a sustained juvenile petition).

The prosecutor obtained these juvenile records directly from the police department
for use in the instant trial without petitioning the juvenile court pursuant to Welfare and
Institutions Code section 827 to release the records for such use.® Williams argues that
the prosecutor was required to obtain a juvenile court order permitting the dissemination

of these records to the People’s gang expert and at trial.” We need not decide whether the

with Wandick. Malley apparently misspoke when he referred to Williams in connection
with this street check.

S\Welfare and Institutions Code section 827 provides that a juvenile case file may
be inspected only by authorized persons specified therein; wider dissemination of the
case file requires a “court order of the judge of the juvenile court upon filing a petition.”
(1d., subd. (a)(1)(E) and (P).) An authorized person may not disclose information from
the juvenile file to an unauthorized person without court order. (ld., subd. (a)(4), (5); J.E.
v. Superior Court (2014) 223 Cal.App.4th 1329, 1337.)

"Welfare and Institutions Code section 827 has been interpreted to apply not only
to records of juvenile court proceedings but also to records of a juvenile’s police contacts
maintained by law enforcement agencies. (See T.N.G. v. Superior Court (1971) 4 Cal.3d
767, 780-781 [police records of juveniles who were temporarily detained “become
equivalents to court records” and are subject to control of juvenile court]; Wescott v.
County of Yuba (1980) 104 Cal.App.3d 103, 109 [“the strictures of section 827 require a
[juvenile] court order before any [police] reports relating to ... juveniles can be released
to third parties,” even if no juvenile petition was ever filed]; In re Elijah S. (2005) 125
Cal.App.4th 1532, 1552 [“the term ‘juvenile case file,” as defined and used in
section 827, ‘covers a wide range of records, including agency files where no juvenile
court proceedings have been instituted and the matter is handled informally.’”’]; Lorenza
P. v. Superior Court (1988) 197 Cal.App.3d 607, 610 [“agency records relating to
juvenile contacts as well as police reports” are “[iJncluded within the sphere of
confidentiality,” even if “juvenile court proceedings are not instituted”].)



prosecutor was required to petition the juvenile court in order to present evidence
regarding Williams’s juvenile police contacts. Even were we to assume that the records
were improperly admitted here, the error was harmless as these records were merely
cumulative of other evidence that was properly before the jury.

Apart from the challenged juvenile records, a number of officers collectively
testified about eight other street checks and five other offense reports. These street
checks and offense reports documented Williams’s police contacts as an adult and
independently established that Williams was an active member of the Eastside Crips. For
example, street check Nos. 2010-609 and 2010-5793 revealed that Williams admitted he
was a member of the Eastside Crips in each of these contacts. Similarly, street check
No. 2010-6026 revealed that Williams was contacted within Eastside Crip territory,
admitted he was a member of the gang, and displayed a number of tattoos identifying him
as a member of the gang. Street check No. 2012-5420 memorialized a contact within
Eastside Crips territory in which Williams also admitted he was an active Eastside Crips
member. Street check No. SC2014-409 documented a contact in which Williams was
found within Eastside Crips territory with Payton, a known member of that gang.
Similarly, street check No. 2014-610 indicates that Williams and Payton were contacted
at the Elks Lodge, a known Eastside Crips hangout. Next, street check No. 2014-304
memorialized an incident in which Williams was contacted with Payton, again, and
Davis, who was also a known member of the Eastside Crips. Finally, street check
No. 2009-5973 revealed that Williams was contacted within Eastside Crip territory with
three other documented members of that gang, admitted he was an Eastside Crip, and
displayed gang tattoos. Evidence of Williams’s offense reports as an adult similarly
indicated that Williams was contacted on numerous occasions with other known gang
members within the bounds of gang territory.

Officer Malley also testified that Williams was ordered by the superior court to

register as a gang member from approximately 2010 to 2015, upon his conviction in a



prior case for carrying a loaded firearm as an active gang participant. He further testified
that Williams had multiple tattoos indicating he was an active member of the Eastside
Crips, including the letters ESC (for Eastside Crips) behind his left ear, the letters WSK
(for Westside Killer) on his right forearm, the letters CBK (for Country Boy Killer) also
on one of his forearms, and numerous other tattoos.

It is thus abundantly clear that any evidence contained in the challenged records
relevant to the charged gang-participation crime and/or the gang-related enhancement
allegations was cumulative of other, more probative evidence in the record. Accordingly,
Williams has not shown he was prejudiced by admission of the challenged juvenile
records.8 (People v. Houston (2005) 130 Cal.App.4th 279, 296 [admission of cumulative
evidence can reasonably be harmless].)

Il.  Attempted-murder instruction

Williams next challenges the attempted-murder instruction given by the trial court.
Specifically, he argues it was reversible error to give the instruction because the term
“kill zone” included in the instruction is inflammatory and argumentative. The People
respond that Williams cannot show he was prejudiced by the attempted-murder
instruction because he was not convicted on either of the charged counts of attempted
murder. The People further contend that, to the extent Williams argues the term “kill
zone” in CALCRIM No. 600 is inflammatory and hence its use violated his due process

rights and prejudiced his case in general, his argument also fails because courts have

8The admission of evidence in violation of state law is reviewed for prejudice
under the standard set forth in People v. Watson (1956) 46 Cal.2d 818, 836. (People v.
Fuiava (2012) 53 Cal.4th 622, 671.) Under Watson, the erroneous admission of evidence
constitutes reversible error only upon a showing that it is “reasonably probable that a
result more favorable to the appealing party would have been reached in the absence of
the error.” (Watson, supra, at p. 836.) Williams’s bare assertion that the error at issue
here is structural is unpersuasive. (See People v. Thurston (2016) 244 Cal.App.4th 644,
673-679 [rejecting proposition that trial court committed structural error in admitting
juvenile records that were not expressly released pursuant to juvenile court order].)

10.



found the term is neither inflammatory nor argumentative. We agree with the People and
reject Williams’s claims of instructional error.

Defense counsel unsuccessfully objected to the inclusion of the term “kill zone” in
the attempted-murder instruction during the jury instruction conference. The court

instructed the jury on attempted murder, in relevant part, as follows:

“A person may intend to kill a specific victim or victims and at the
same time intend to kill everyone in a particular zone of harm or kill zone.’
In order to convict the defendant of the attempted murder of Pair, the
People must prove that the defendant not only intended to kill Wright but
also either intended to kill Pair, or intended to kill everyone within the Kill
zone. If you have a reasonable doubt whether the defendant intended to Kill
Pair or intended to kill Wright by killing everyone in the kill zone, then you
must find the defendant not guilty of the attempted murder of Pair.”

The jury was unable to reach verdicts on the attempted-murder charges in counts 1
and 2 and the trial court declared a mistrial on those counts. The prosecutor ultimately
dismissed the attempted-murder charges.

Since Williams was not convicted of attempted murder on either of the charged
counts, he cannot show he was prejudiced by the attempted-murder instruction. To the
extent he argues the language of the instruction was “improperly inflammatory and
unnecessary” such that its inclusion in the attempted-murder instruction rendered his
entire trial fundamentally unfair, his argument is foreclosed by People v. Campos (2007)
156 Cal.App.4th 1228, 1244 (rejecting argument that term “kill zone” is improperly

inflammatory and argumentative).

1. Sufficiency of the evidence for gang-participation conviction and true findings
on gang enhancements

A. Sufficient evidence supports the concerted-action element of the
gang-participation offense

Williams was convicted, pursuant to section 25850, subdivision (a), of carrying a

loaded firearm in public, as charged in count 7. The jury further found he was an active

11.



gang participant for purposes of this offense, making it punishable as a felony under
section 25850, subdivision (c)(3). He challenges the sufficiency of the evidence as to the
concerted-action element incorporated in section 25850, subdivision (c)(3). The People
respond that substantial evidence supports the jury’s findings as to count 7, including the
concerted-action element of section 25850, subdivision (c)(3). We agree with the People
that the jury’s findings are supported by substantial evidence.

In reviewing a challenge based on sufficiency of the evidence to support a
conviction, our consideration is limited to the question whether the conviction is
supported by substantial evidence, i.e., evidence which is “‘reasonable in nature, credible,
and of solid value.”” (People v. Johnson (1980) 26 Cal.3d 557, 576.) More specifically,
“[1]n reviewing the sufficiency of the evidence, we must determine ‘whether, after
viewing the evidence in the light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime beyond a reasonable doubt.’”
(People v. Davis (1995) 10 Cal.4th 463, 509.) We must presume in support of the
judgment the existence of every fact the trier of fact could reasonably deduce from the
evidence. (People v. Ochoa (1993) 6 Cal.4th 1199, 1206.) If the jury’s findings are
reasonable under a substantial evidence standard, reversal is not warranted,

(133

notwithstanding the possibility that the “‘circumstances might also reasonably be
reconciled with a contrary finding ....”” (People v. Thomas (1992) 2 Cal.4th 489, 514.)

Section 25850, subdivision (a), provides:

“A person is guilty of carrying a loaded firearm when the person carries a
loaded firearm on the person or in a vehicle while in any public place or on
any public street in an incorporated city or in any public place or on any
public street in a prohibited area of unincorporated territory.”

Section 25850, subdivision (c)(3), provides:

“(c) Carrying a loaded firearm in violation of this section is punishable,
as follows: [1] ... [Y1]

12.



“(3) Where the person is an active participant in a criminal street gang, as
defined in subdivision (a) of Section 186.22 ... as a felony.”

In order for section 25850, subdivision (c)(3) to apply, the prosecution must prove
the elements of the gang-participation offense set forth in section 186.22, subdivision (a).
(People v. Robles (2000) 23 Cal.4th 1106, 1115 [analyzing § 12031, renumbered as
§ 25850].)° Section 186.22, subdivision (a), provides that “[a]ny person who actively
participates in any criminal street gang with knowledge that its members engage in or
have engaged in a pattern of criminal gang activity, and who willfully promotes, furthers,
or assists in any felonious criminal conduct by members of that gang, shall be punished
by imprisonment ....” The elements of the gang-participation offense delineated by
section 186.22, subdivision (a), are: “First, active participation in a criminal street gang,
In the sense of participation that is more than nominal or passive; second, knowledge that
the gang’s members engage in or have engaged in a pattern of criminal gang activity; and
third, the willful promotion, furtherance, or assistance in any felonious criminal conduct
by members of that gang.” (People v. Rodriguez (2012) 55 Cal.4th 1125, 1130
(Rodriguez).)

Williams’s “sufficiency of the evidence” contention goes to the third element,
namely the willful promotion, furtherance, or assistance in any felonious criminal
conduct by members of the relevant gang. To satisfy this element, a defendant must
willfully advance, encourage, contribute to, or help members of his gang commit any
felonious criminal conduct (not necessarily gang-related felonious conduct). (People v.
Johnson (2014) 229 Cal.App.4th 910, 920.) In addition, section 186.22, subdivision (a),
“requires that [the] felonious criminal conduct be committed by at least two gang

members, one of whom can include the defendant if he is a gang member.” (Rodriguez,

9Former section 12031, subdivision (a)(1), is now section 25850, subdivision (a).
Former section 12031, subdivision (a)(2), is continued as section 25850, subdivision (c).
(Added by Stats. 2010, ch. 711, § 6, eff. Jan. 1, 2011, operative Jan. 1, 2012.)

13.



supra, 55 Cal.4th at p. 1132.) “One may promote, further, or assist in the felonious
conduct by at least two gang members by either (1) directly perpetrating the felony with
gang members or (2) aiding and abetting gang members in the commission of the
felony.” (Johnson, supra, at pp. 920-921.)

Williams argues “[t]here is no evidence that [he] acted other than alone when he
allegedly fired a gun in the middle of the street in the middle of the night,” and,
consequently, the evidence is insufficient to support the application of section 25850,
subdivision (¢)(3). Williams’s argument is unpersuasive because the record adequately
supports a finding that Williams aided and abetted fellow gang members in the
commission of “felonious criminal conduct.” (§ 186.22, subd. (a).)

The record indicates that, on the night in question, Davis and Payton were driving
a distinctive stolen vehicle, a white 1979 Pontiac Firebird, that was being pursued by a
police cruiser with its lights and sirens on. Williams was walking on the sidewalk in the
company of Wandick and Smith as the cars went by. He immediately jumped into the
middle of the street, said, “fuck the police,” and fired several shots at the police vehicle.
At the time, Davis and Payton had stolen a car and were engaged in evading the police.
Williams shot at the police car that was attempting to pull Davis and Payton over as part
of an investigation into the stolen car. Williams was well-acquainted with Payton and
Davis as they were all members of the same gang and, until very recently, they had all
been at the Elks Lodge, a popular hangout for gang members.10 In addition, Williams
was walking with Wandick, another member of the same gang. Given the circumstances,

a reasonable trier of fact could conclude that Williams acted to aid and abet two of his

100fficer Otterness testified that, on January 15, 2014, he saw Davis, Payton, and
Williams sitting together in a car outside a party that Otterness was dispatched to
investigate. Officer Wright testified that, on January 17, 2014, he contacted Williams
and Payton as they were walking together in Eastside Crips territory. Officer Vaughan
testified that, on January 25, 2014, he observed Williams and Payton talking together in
the Elks Lodge parking lot.

14,



fellow gang members in the commission of felonious conduct. Accordingly, we reject
Williams’s contention that the evidence was insufficient to support the jury’s finding as

to the concerted-action element of the gang-participation offense.

B. Sufficient evidence supports the “primary activities” element of the
gang-participation offense and the gang-related enhancements

Williams next argues that his gang-related conviction in count 7, as well as the
jury’s findings regarding the gang enhancements, “should be reversed” because there is
insufficient evidence to prove that the East Side Crips are a criminal street gang as
defined in section 186.22, subdivision (f). More specifically, Williams argues there is
insufficient evidence to support the jury’s finding that the Eastside Crips has as one of its
primary activities the commission of one of the relevant criminal acts enumerated in
section 186.22, subdivision (e).

Williams’s conviction for being an active gang participant carrying a firearm,
along with the gang enhancements, were all premised on the prosecution initially proving
that the Eastside Crips qualified as a “criminal street gang” as defined in section 186.22,
subdivision (f). (See § 186.22, subds. (a), (b)(1), & (f).) Section 186.22, subdivision (f),
defines a “criminal street gang” as a group of three or more persons, “having as one of its
primary activities the commission of one or more of [certain] criminal acts enumerated
in” section 186.22, subdivision (e). Here, the jury was instructed that, in order for the
Eastside Crips to qualify as a criminal street gang, the gang must have “as one or more of
its primary activities, the commission of [assault with a deadly weapon], murder, illegal
weapons possession,” all of which are encompassed by the primary-activities prong of
the applicable criminal street gang definition. (See § 186.22, subd. (e)(1), (e)(3), &
(€)(33).)

A gang’s primary activities may be established either by presenting “evidence that
the group’s members consistently and repeatedly have committed criminal activity listed

in the gang statute” or through “[e]xpert testimony based on an adequate factual

15.



foundation ....” (In re Alexander L. (2007) 149 Cal.App.4th 605, 611.) In this case,
Officer Malley, the gang expert, testified that the primary activities of the Eastside Crips
are “[illegal] [p]ossession of firearms, sales of firearms, shootings, assaults with deadly
weapons, murder, witness intimidation, robberies, burglaries, and carjackings, and also
possession of stolen property.” Malley’s expert testimony was largely based on his
personal experience in the field gathering gang intelligence, contacting gang members,
and investigating gang-related crimes. Malley also testified about specific crimes
committed by members of the Eastside Crips gang, including convictions for the crimes
of felon in possession of a firearm, murder, gang participation, and gang member in
possession of a firearm. Williams does not challenge the foundation of Officer Malley’s
testimony, including his experience with and knowledge of the Eastside Crips gang.
Moreover, the circumstances of the crimes charged in the instant case constituted
further evidence that assault with a deadly weapon and illegal weapons possession are
primary activities of the Eastside Crips criminal street gang. (People v. Sengpadychith
(2001) 26 Cal.4th 316, 323 [both past offenses and circumstances of charged crime have
some tendency in reason to prove gang’s primary activity].) Here, Williams fired four
shots at a police car pursuing Eastside Crips in a stolen car with a weapon he was not
permitted to possess in the first place. Williams’s conduct in this case, in conjunction
with Officer Malley’s expert testimony and evidence regarding specific crimes
committed by Eastside Crips members, constitutes substantial evidence from which a jury
could reasonably conclude that illegal weapons possession, commission of assaults with
deadly weapons, and/or murder constitute a primary activity of the gang. (See People v.
Duran (2002) 97 Cal.App.4th 1448, 1465; In re Nathaniel C. (1991) 228 Cal.App.3d 990,
1005 [primary-activities element is proper subject of expert opinion]; People v. Gardeley
(1996) 14 Cal.4th 605, 616-617 (Gardeley), disapproved of on other grounds in People v.
Sanchez (2016) 63 Cal.4th 665 (Sanchez) [elements of gang-participation offense and

gang enhancement may be proven through documentary evidence, percipient witness
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testimony, and opinion testimony of experienced investigator].)11 Williams’s argument
that the evidence is insufficient to establish this element because the gang’s predominant

function is to participate in social activities is unsupported by the record.

11Sanchez, supra, 63 Cal.4th at page 686, footnote 13, disapproved Gardeley,
supra, 14 Cal.4th 605, to the extent the latter “suggested an expert may properly testify
regarding case-specific out-of-court statements without satisfying hearsay rules.” In this
appeal, Williams does not challenge Malley’s testimony on the basis that it violated
hearsay rules. Indeed, the issue is forfeited because trial counsel made a reasonable
tactical decision not to raise a hearsay objection to Malley’s testimony, requesting, on the
contrary, that all gang-related evidence in the matter be introduced through the People’s
gang expert. Defense counsel filed a written motion in limine specifying that the defense
“objects to officers other than the gang officer from testifying about gang related issues”
because this would be “cumulative and prejudicial.” Defense counsel reiterated her
position at the motion hearing, arguing, “I think there comes a point where the issue of
cumulative evidence and prejudicial impact of testimony starts to outweigh the probative
value.... I’'m sure Officer Malley will do a fine job establishing the issues that we are
talking about.” Noting that the gang-related evidence went beyond admissions of gang
membership and was relevant to other elements of gang participation as well, the
prosecutor expressly sought permission to call multiple officers to testify so as to forestall
any hearsay or Crawford objections from the defense. (Crawford v. Washington (2004)
541 U.S. 36.) Defense counsel strongly opposed the prosecutor’s proposal to have
multiple officers testify: “[The prosecutor] said 13 officers [have been called] to come
and [testify] about gang membership or gang association. I’'m just floored. It’s just
absolutely absurd .... [f] ... [O]ther than the gang officer and maybe one or two other
officers, the notion that thirteen people will come and testify just on the gang aspect of
this?” Regarding the prosecutor’s concern that the defense could potentially raise a
hearsay or Crawford objection, defense counsel stated, “I absolutely appreciate [the
prosecutor’s] deep concern for the defense’s right to cross-examination. But let me just
be blunt ... T have no interest in cross-examining Officer Malley, well, what did he say?
This is not what the case is about. If it was, | would be asking, you know, for these
officers so | can cross-examine them. I am not interested in any of that.... [{] ... Andif
the Court allows eleven people to testify about his admission, it will so prejudice the case
and the facts of this case.” Given defense counsel’s arguments that having multiple
officers testify would prejudice her client and her clarification that “Officer Malley is
perfectly competent to testify,” the court, while not expressly limiting the number of
officers the People could call, restricted the prosecution to presenting evidence of 12
street checks, 6 offense reports, and 4 predicate offenses.
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C. Sufficient evidence supports other elements of the gang-related
enhancements

Finally, Williams contends the evidence is insufficient to prove other elements of
the gang enhancements under section 186.22, subdivision (b)(1). Section 186.22,
subdivision (b)(1), provides that, “any person who is convicted of a felony committed for
the benefit of, at the direction of, or in association with any criminal street gang, with the
specific intent to promote, further, or assist in any criminal conduct by gang members,
shall, upon conviction of that felony, [be subject to additional punishment].” (Italics
added.) Williams contends there is insufficient evidence to support the jury’s true
findings as to the elements that his offenses were committed “for the benefit of, at the
direction of, or in association with any criminal street gang” and “with the specific intent
to promote, further, or assist in any criminal conduct by gang members ....” (8§ 186.22,
subd. (b)(1).) We reject Williams’s contentions.

The language of section 186.22, subdivision (b)(1), encompasses a two-pronged
test for proving the gang-related sentencing enhancement. Under this test, first, the
underlying felony must be “gang-related” in that it was “committed for the benefit of, at
the direction of, or in association with a criminal street gang”; and second, the defendant
must have committed the underlying felony “‘with the specific intent to promote, further,
or assist in any criminal conduct by gang members.”” (People v. Albillar (2010) 51
Cal.4th 47, 60, 64.)

The first prong, i.e., the gang-related nature of the underlying felony, can be
satisfied by means of expert testimony. (People v. Hernandez (2004) 33 Cal.4th 1040,
1047-1048.) “‘Expert opinion that particular criminal conduct benefited a gang’ is not
only permissible but can be sufficient to support the Penal Code section 186.22,
subdivision (b)(1), gang enhancement. [Citation.]” (People v. Vang (2011) 52 Cal.4th
1038, 1048; see also People v. Albillar, supra, 51 Cal.4th at p. 63 [“[e]xpert opinion that

particular criminal conduct benefited a gang by enhancing its reputation for viciousness
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can be sufficient to raise the inference that the conduct was ‘committed for the benefit
of ... a... criminal street gang’ within the meaning of section 186.22”"]; People v.
Franklin (2016) 248 Cal.App.4th 938, 949.)

The second or “specific intent” prong of the test is generally satisfied with
reference to the facts and circumstances surrounding the crime. As courts have noted,
““[i]ntent is rarely susceptible of direct proof and usually must be inferred from the facts
and circumstances surrounding the offense.”” (People v. Rios (2013) 222 Cal.App.4th
542, 567-568, citing People v. Pre (2004) 117 Cal.App.4th 413, 420; People v. Bloom
(1989) 48 Cal.3d 1194, 1208 [“Evidence of a defendant’s state of mind is almost
inevitably circumstantial, but circumstantial evidence is as sufficient as direct evidence to
support a conviction.”].)

Initially, we consider the first prong of the test, i.e., whether the underlying
felonies (illegal possession of a firearm and assaults on peace officers with a deadly
weapon) were gang related. Here, Officer Malley provided expert testimony regarding
the methods and means employed by the Eastside Crips to establish and perpetuate the
gang’s sway over its so-called “territory.” Malley testified that, “[t]he Eastside Crips, it
IS my experience, will either engage in acts of violence with their rivals, consisting of
assaults, as well as shootings, which can also lead up to murders. Upon seeing any
member of a rival gang either out in a public area, they’re expected to openly engage,
fight, or shoot them, or if they are found within Eastside Crip territory, they are also
expected to engage with them.... [{] Often ... [in] the Eastside Crips’ culture, the police
are also viewed as rivals. There have been several incidents of officers being either
assaulted or shot at or shot within the Bakersfield Police Department by Eastside Crips.”
(Italics added.) Further, when Malley was asked about the significance of hypothetical
conduct mirroring the conduct at issue in this case (i.e., a situation wherein an active
Eastside Crips member in that gang’s traditional territory steps into the street, utters the

words, “Fuck the police,” and fires several shots at a police car that is pursuing a stolen
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vehicle containing other active gang participants), he opined that, under the stated
circumstances, the shooter acted “for the benefit of and in association with the Eastside
Crips.”

Malley explained that such conduct would “benefit[] the Eastside Crips gang as a
whole because it bolsters that particular gang’s reputation within the community as being
one of a group of ruthless, violent people who will do whatever they want and who are
not afraid of law enforcement, as well as regular citizens.” He further testified that such
conduct “also benefits the entire gang because it elevates the [gang’s] status and it
establishes fear” in the community, which, in turn, gives the gang “power over average
citizens and over the police.” Given this record, the jury’s true findings as to the first
prong of the test, i.e., that Williams committed the felonies at issue for the benefit of or in
association with a criminal street gang, are supported by substantial evidence.

Regarding the second prong of the test, the facts and circumstances surrounding
the incident reflect that Williams committed the underlying felonies (i.e., illegal
possession of a firearm and assaults on peace officers with a deadly weapon) “with the
specific intent to promote, further, or assist in any criminal conduct by gang
members ....” (§ 186.22, subd. (b)(1).) Williams had been fraternizing with Eastside
Crips members and associates at the Elks Lodge, a popular and established gang hangout
within the gang’s territory. Williams was illegally in possession of a loaded firearm,
which he fired at a patrol vehicle as it pursued a stolen car carrying two other gang
members, Davis and Payton, both of whom were known to Williams. The stolen car was
a 1979 Pontiac Firebird, a distinctive car; it was parked at the Elks Lodge until closing
time, indicating that Davis and Payton left the Elks Lodge at approximately the same
time as Williams did. Further, at the time he shot at the police car, Williams was in
Eastside Crips territory, in the company of another Eastside Crips gang member,
Wandick, and a self-identified associate of the gang, Smith. Finally, as the People

persuasively argue, Williams’s “own conduct that night provided the best evidence of his
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intent. Specifically, after the stolen car and the marked police car went by, [Williams]
said, ‘Fuck the police,” ran into the middle of the street, and fired four shots at the back of
the police car.” In sum, the jury’s true findings as to the second prong of the gang
enhancement, i.e., that in committing the underlying felonies, Williams acted with the
specific intent to promote, further, or assist in any criminal conduct by gang members, is
supported by substantial evidence.

Williams’s reliance on People v. Franklin, supra, 248 Cal.App.4th 938, is
misplaced. In Franklin, the court stated, “when it came to proving [Franklin] committed
the false imprisonment and criminal threats offenses ‘for the benefit of, at the direction

[(1X3

of, or in association with’” the Jim Town gang, and “‘with the specific intent to promote,
further, or assist in any criminal conduct by gang members’ [citation], the expert’s
testimony fell well short of providing substantial evidence to support true findings on the
gang allegations.” (ld. at p. 949.) However, the facts in Franklin are clearly
distinguishable from those of the instant case. For one thing, in Franklin, the People’s
gang expert mistakenly stated that the pertinent crimes were committed in Jim Town
territory when they were not; rather they were committed in non-gang areas and the
territory of other gangs. (Id. at p. 950.) Furthermore, while the record showed that
Franklin acted with other gang members, there was no showing that he committed the
crimes in association with members of his own gang, Jim Town. (lbid.) Finally,
Franklin’s crimes were committed against his “on and off” girlfriend because she planned
an out-of-town trip with a friend to serve drinks at a bachelor party, suggesting that
Franklin was acting on his own behalf rather than acting to further the criminal agendas

of the Jim Town gang and its members.12 (1d. at pp. 942-943.)

12williams makes two residual arguments. He argues, “[t]he other counts of
conviction should be reversed unless it can be shown beyond a reasonable doubt that
permitting the prosecutor to present inflammatory, insufficient evidence on the gang
crime and gang enhancements did not influence the jurors’ determination of the
remaining charges.” This argument fails in light of our determination that sufficient
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DISPOSITION

The judgment is affirmed.

Smith, J.
WE CONCUR:

Hill, P.J.

Franson, J.

evidence supported the gang-participation offense and the gang-related sentencing
enhancements. Finally, Williams raises a claim of cumulative error. However, since we
have found no error in the proceedings, Williams’s cumulative-error claim necessarily
fails as well. (People v. Abilez (2007) 41 Cal.4th 472, 523.)
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