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E.G. (mother) appeals from the juvenile court’s jurisdiction and disposition orders that found her three-year-old daughter, Giselle, a dependent, removed her from mother’s custody, and terminated dependency jurisdiction after it transferred custody to Giselle’s noncustodial father, A.L. (father), under Welfare and Institutions Code section 361.2.
  Mother contends (1) the juvenile court erred when it denied her request for continuance of the jurisdiction hearing; (2) the removal order was not supported by evidence of a substantial danger to Giselle if she were returned to mother or that reasonable efforts were made to prevent removal; and (3) it was not in Giselle’s best interest to award father sole physical custody and terminate dependency jurisdiction.  We agree with mother’s first contention, reverse the orders, and remand for a new jurisdiction hearing.

FACTUAL AND PROCEDURAL BACKGROUND


At the outset of this case, Giselle and her baby sister, Michelle, were living with mother, who had sole physical custody of them pursuant to a family court order and shared joint legal custody with the girls’ father, A.L.  Father, who paid child support, had visitation every Wednesday from 3 to 8 p.m., and every other weekend.


On December 29, 2015, mother brought Giselle to Clinica Sierra Vista (CSV) to seek medical treatment after noticing Giselle had crust in her hair.  Giselle was seen by a nurse practitioner who documented that her scalp appeared “honey crusted.”  A week later, Giselle’s assigned physician, Dr. Sudah Russell, saw her and diagnosed her with kerion, a severe infection that develops when a fungal infection is left untreated.  Giselle had multiple bald spots and crust throughout her scalp.  On January 18, 2016,
 Mother brought Giselle back to Dr. Russell, who documented that her condition was “markedly” improved.  Mother, however, failed to return to CSV for follow-up treatment. 

On January 23, 2016, father took Giselle to San Joaquin Community Hospital (SJCH), where she was seen by physician’s assistant Jason W. Arthington, PA-C.  Father told Arthington that Giselle had sores on her scalp for about two months which were getting worse and which were now infected.  Arthington noted that the onset was just prior to arrival, the “course/duration of symptoms is constant[,]” and there were no “[a]ssociated symptoms.”  After performing a physical examination, Arthington found that Giselle had a fungal infection to the crown of the head that was secondarily infected, and there was a “malodorous presentation to the drainage coming from the scalp.”  Arthington diagnosed the condition as “[t]inea capitis[,]” and discharged Giselle home with a prescription for Keflex, a liquid antibiotic to be given twice a day for 10 days, and nystatin, a topical antifungal cream.  Father was instructed to follow up with the primary physician’s office for a dermatology referral in the next 24 to 48 hours.

 On January 27, the Kern County Department of Human Services (Department) received a referral alleging that mother was not treating a fungal infection on Giselle’s head.  A social worker and public health nurse met with mother at her residence on February 4 to investigate the referral.  The home was clean, with no visible signs of health and safety hazards.  The girls appeared to be comfortable and content with mother, and no imminent concerns were noted.

Mother told the social worker and nurse that she took Giselle for medical care in early January after noticing Giselle had crust in her hair, when Giselle was diagnosed with a fungal infection, “Kerion.”  Mother was given a shampoo called “Selenium” and instructed to apply it three times per week.  She last used the shampoo on February 3.  She took Giselle for medical treatment at CSV the prior week.

Mother showed the social worker multiple bottles of medication, but the social worker could not identify the medications’ names as the labels were washed off.  Mother claimed she had been administering the medications since the first week of January, but one of the bottles was only one-quarter empty.  Mother denied refilling the prescriptions and said the medications were only supposed to last for one month.  The social worker pointed out that about a month had passed, but the bottle was nearly full.  Mother said she was to give Giselle five milliliters twice a day of one of the medications, which she was administering by dropper.  When the social worker asked her to look for the dropper, however, mother could not find it and said she would now use a teaspoon to measure the medication.

Mother showed the social worker the medications father gave her, which he obtained after the SJCH visit, but their labels were damaged so it was impossible to tell what they were, when they were prescribed, or how to use them.  Mother claimed she also was giving Giselle these medications, but the social worker noticed they were full.  Mother did not know if the SJCH doctor knew Giselle was taking medications Dr. Russell prescribed, since father did not communicate with her, and she did not call Dr. Russell to see if it was safe to give Giselle the other medications.

The social worker told mother an attending physician should always be made aware whenever a patient discontinues a medication or is given a new one.  The social worker also told mother she was not appropriately administering the medications and was “possibly overdosing” Giselle; she instructed mother to discontinue all medications and to take Giselle to CSV or the emergency room for further medical instruction either that day or the next.  Mother said she understood and would take Giselle in that day.

The social worker noted that Giselle had one-quarter hair loss with a crusty and oozing scalp, and the skin on the scalp was lifted and appeared red in color in some areas with visible small scabs.  Mother said she shared a bed with Giselle and Michelle.  Mother had been told previously that Giselle’s condition was contagious; the social worker told mother it was neglectful to allow Giselle to sleep in the same bed and share the same pillow with Michelle.  Mother said she would have Giselle sleep separately from then on.

Mother did not attend a scheduled appointment at CSV on February 4.  Mother, however, did walk into CSV on February 5 and demand a referral to a dermatologist “per the request of the father.”  Dr. Russell later told the social worker that while she thought Giselle could benefit from seeing a dermatologist, in her opinion it was too early in the treatment to say that the medication was not working.  Dr. Russell did not examine Giselle, but gave mother the referral. 

Mother took Giselle to see dermatologist Dr. Jessica Ribera on February 9, accompanied by the public health nurse.  The medical record of the visit states under history of present illness that the chief complaint was hair loss on the scalp, which was generalized, severe, sudden in onset, and had been present for two months.  Giselle had a reported history of scalp flaking, itching, tenderness, and redness.  Dr. Ribera examined her scalp, head, neck, chest, abdomen, back, and right and left upper extremities, which revealed (1) “benign appearing nevi” on her arms, and (2) “skin infection nos” on numerous areas of her scalp. 

No treatment was necessary for the nevi, which are pigmented nests of cells within the skin, although Dr. Ribera recommended monthly self-checks to monitor for changes in the moles.  With respect to the skin infection, the report noted it could be “Tinea Capitis vs. Folliculitis[,]” with an overall assessment of “6.0 – severe.”  Mother was told that tinea capitis is a dermatophyte infection of the scalp and hair, its risk factors include pets, humidity or warm climates, and while cure rates are excellent, recurrence is high.  Mother was also told that tinea capitis should be treated with oral antifungals.  Dr. Ribera recommended that a “punch biopsy of the scalp” be performed in the office to confirm the diagnosis, but mother declined the biopsy because she could not pay.  Mother said she would follow up in one week to have the biopsy done.  Giselle was prescribed three medications – Diflucan, an oral suspension steroid to be given once a day for two weeks; ketoconazole, a shampoo to be used for two to three weeks; and triamcinolone acetonide, a topical ointment to be applied to the scalp twice a day.  The physician ordered blood work for Giselle, which the public health nurse said was to watch for possible liver malfunction as the medications were strong.

On February 22, the public health nurse told the social worker that Dr. Russell had numerous concerns about Giselle, as mother was unreliable and failed to return to CSV for follow-up treatment.  Dr. Russell stated that Giselle’s infection resulted from severe neglect, and the girls were always dirty.  The nurse contacted mother regarding the follow up care the dermatologist recommended, but mother said she had not completed either the blood work or the biopsy.

On February 23, the medical records clerk at CSV confirmed to the social worker that Giselle was a “no show” for medical appointments scheduled on February 1, 4 and 19, and Dr. Russell last saw her on January 18, when she was instructed to come back for a follow-up appointment two weeks later.  The social worker spoke with Dr. Russell, who explained that Giselle had kerion because of mother’s medical neglect in not properly caring for her infection.  Dr. Russell was unable to state how long Giselle had the infection, but there would have been ongoing signs of infection, including dry scalp and crust.  The side effects of “full blown Kerion” involve permanent damage to the scalp and permanent hair loss.  While highly unlikely, if left untreated the infection can spread to the blood stream and result in death.  If the condition is treated appropriately, it could take weeks or months for the infection to clear, and it was more than likely that Giselle would have permanent hair loss and scalp damage.

The social worker also spoke with Dr. Ribera, who reported that mother told her Giselle had been treated for kerion for a month, but mother did not think the medications were working.  Dr. Ribera believed Giselle had a skin infection; mother was informed that more tests and follow-up care were needed to determine the condition.  Dr. Ribera prescribed “Cordizone Cream,” a topical steroid called “Griancinolone,” and a liquid anti-fungal called “Difucan,” which is only supposed to be taken for two weeks.  Mother was instructed to schedule a biopsy and obtain blood work to observe liver function and lupus due to the medication.  Giselle had not returned to Dr. Ribera’s clinic for treatment, and to Dr. Ribera’s knowledge, had not obtained either a biopsy or blood work.  Dr. Ribera could not state whether the condition resulted from medical neglect, as she had only seen Giselle once.  According to Dr. Ribera, it could take weeks to months for the condition to completely heal. 

The social worker and public health nurse contacted father at his home.  Father claimed mother did not administer the medications as directed, as she would give him the medications but the amounts in the bottles remained the same.  Father said Giselle had lost more hair and he gave mother the medications he received when he took Giselle to SJCH in January.  Father said he had minimal contact with mother. 

Giselle was placed into protective custody on February 24, due to mother’s medical neglect, and a petition filed alleging she came within the provisions of section 300, subdivision (b) (failure to protect) based on mother’s willful or negligent failure to provide Giselle with adequate medical treatment.  At the time, Giselle was at father’s house.  Mother had not packed any medication for Giselle.  The social worker noted Giselle appeared to be well bonded to father.  The social worker called mother to tell her that Giselle was being taken into protective custody due to multiple concerns of medical neglect.  Mother said she tried to take Giselle to CSV as a walk-in that day, but they would not see her.  Mother could not say why she did not take Giselle to the emergency room.  Mother submitted to a voluntary drug test, which was negative. 

That same day, Giselle was examined at the Kern Medical Center emergency room.  No lab work or tests were performed.  The two attending physicians reported that Giselle needed “aggressive treatment” at that stage of the condition, and to be taken to a dermatologist to start treatment.  They declined to begin treatment because they would not be the doctors following up. 

At the February 26 detention hearing, mother’s attorney offered an explanation for the missed appointments, namely that mother had a car accident and did not have transportation, and claimed that mother was applying the shampoo and medications regularly.  According to mother, Giselle was still losing hair, but the bleeding and pus were gone, and she felt Giselle was getting better, although she was not completely cured.  If the court was unwilling to release Giselle to mother, she wanted Giselle released to father.  Father’s attorney asked that Giselle be released to father.  The juvenile court detained Giselle from mother and gave the Department discretion to release her to father, which it did.  Mother was given twice weekly, two-hour, supervised visits. 

That same day, father took Giselle to SJCH’s emergency room, where she was seen by physician’s assistant Arthington.  The medical record of the visit states in the section entitled “History of Present Illness” that Giselle had a long-standing kerion infection to the scalp which resulted in almost complete loss of hair to approximately 70 percent of her scalp, she had been placed on topical antifungal medication, and it was recommended that she be seen by her primary care physician for oral systemic antifungal medications, but father had not been able to obtain a primary care visit and was working on a dermatological referral.  In the meantime, her “fungal infection [was] almost completely resolved.”  According to father, patches of her hair had started to regrow and she had “vastly improved.”  The report stated that the “onset was gradual[,]” and the course/duration of symptoms was “constant and worsening[,]” with the “character of symptoms” being “pain, redness and swelling[,]” and the “degree of symptoms” being “minimal.” 

Arthington performed a physical examination, and found that Giselle had “erythematous widespread macules” on her crown and “stranding area” of her head, with almost complete alopecia to those areas.  There was an appearance of a secondary probable bacterial infection in two separate spots, but he did not note any significant cellulitis.  Giselle was discharged home, given a secondary course of Keflex, a liquid antibiotic, for the superficial infection to the scalp, and father was instructed to follow up the next day with the primary physician as a walk-in to obtain “baseline LFT studies” and to start “recent Folden which is recommended treatment.”  Arthington diagnosed Giselle with tinea capitis and a secondary cellulitic infection of the scalp.  

A combined jurisdiction and disposition hearing was held on April 4.  In the social worker’s reports prepared for hearing, the Department recommended that the juvenile court find the petition’s allegations true, grant father’s request for placement, award him sole physical custody and both parents joint legal custody, and terminate dependency jurisdiction.  Since being in father’s care, he had followed up on all medical appointments; Giselle’s hair had grown back and her condition had improved greatly.  Giselle had a follow-up appointment with the dermatologist on March 17 and, according to father, the infection had cleared.  The Department, however, did not have a copy of the medical record for that appointment.  Six photographs of Giselle’s scalp, dated January 2016, February 4, and February 23, were attached to the jurisdiction report and incorporated by reference. 

The Department was concerned about father’s willingness to maintain contact with mother concerning Giselle’s medical updates and to allow her to visit Giselle once the petition was dismissed.  Father called the social worker on March 16 because he was upset to hear that mother would be attending Giselle’s doctor’s appointments.  He preferred to attend the appointments alone and report the information to mother, as there would not even be a “CPS” case if mother had been taking care of Giselle’s medical needs.  The social worker told father that mother had the right to attend the appointments, and Giselle would probably love to have both of them with her.  Despite the social worker’s counseling, father did not allow mother to attend the March 17 appointment. 

Mother had been visiting Giselle regularly and the visits were of good quality.  The Department recommended that on dismissal of the petition, the juvenile court order mother’s visits to occur twice weekly for four hours, to be supervised as father deemed necessary. 

At the outset of the April 4 hearing, Giselle’s attorney asked for a continuance.  He asserted the report of Giselle’s February 26 emergency room visit was contradictory, as Arthington stated under the “History of Present Illness” both that Giselle’s “fungal infection is almost completely resolved” and “[t]he course/duration of symptoms is constant and worsening[,]” and the February 23 photograph confirmed the contradiction.  The juvenile court responded that this did not affect whether jurisdiction should be taken.  Giselle’s attorney said he was not convinced the medical situation had resolved and the contradiction needed to be explained before the parties reached the issues of custody and visitation.  Father’s attorney told the court this was a disposition issue and opposed the request to continue the jurisdiction hearing, since issues of custody and visitation could be held on a different day. 

Mother’s attorney at first said she “wouldn’t oppose a continuance[,]” as the report had a direct bearing on jurisdiction issues, since whether the fungal infection had completely resolved on the day Giselle was released to father concerned whether mother was properly caring for her.  While mother’s attorney had been prepared to go forward, she thought Giselle’s attorney had a legitimate point, joined in his request to continue the matter, and, if the court was not inclined to continue jurisdiction, asked that the matter be trailed to the afternoon so she could read the report, since she did not have her glasses with her.  The juvenile court agreed to trail the matter to the afternoon calendar. 

When the hearing resumed in the afternoon, County counsel explained that the social worker attempted to contact Arthington over the lunch hour, but he was not at SJCH and had not returned the social worker’s call.  Giselle’s attorney renewed his objection to holding the jurisdiction hearing, as he felt there was a sufficient discrepancy in the medical conclusions in the February 26 report; it did not appear to him from the February 23 photograph that the infection had resolved; and he thought the situation warranted further investigation before proceeding to jurisdiction. 

County counsel pointed out that the report was filed and served on the parties and counsel on March 22, and it was unfortunate the issue only came to Giselle’s attorney’s attention that morning.  County counsel opined the statement in the February 26 report appeared to be a typographical error, and asserted there were an “inordinate number of other people” collaterally involved in the case who characterized Giselle’s condition as an “ongoing, worsening issue.”  On that basis, County counsel asserted there was not good cause to continue the matter and asked the court to proceed.  Father’s attorney concurred with County counsel, since they knew or could tell exactly what was going on when Giselle was in mother’s care based on the totality of the information contained in the jurisdiction report, the photographs, and father’s statement that it was not until March 17 that a doctor told him Giselle’s condition had gotten a lot better. 

Mother’s attorney responded that she did not want to proceed on the assumption that the statement was a “typo” as it was pretty detailed.  Mother was prepared to testify, but her attorney thought there was a significant conflict in the record.  County counsel stated that she was not suggesting that there was not an ambiguity, or that there would not be good cause to continue the matter if someone had made reasonable efforts to subpoena Arthington, but asserted the ambiguity was a factual issue for the trier of fact to resolve. 

The juvenile court asked Giselle’s attorney what his concern was, since the undisputed evidence showed the condition had resolved after Giselle was placed with father.  Giselle’s attorney responded that, based on the February 23 photograph, which seemed to be “pretty extreme[,]” it did not seem possible for something that looked so serious to have resolved three days later.  Moreover, if Giselle’s condition was largely resolved on February 26th, that may have some impact on jurisdiction as it relates to mother.  Mother’s attorney added that could mean mother was applying the treatments and father did not do anything to improve Giselle’s condition. 

Father’s attorney responded that if he had to present evidence through father, father would state that when he received Giselle on February 26, her hair and condition appeared as depicted in the picture attached to the jurisdiction report.  The juvenile court responded that was what it was going by and it was ready to proceed.

The juvenile court moved to jurisdiction.  Mother testified that she first noticed Giselle was having symptoms around the end of December 2015 or the beginning of January 2016.  Giselle would scratch herself, which caused bleeding and turned into scabs that Giselle would scratch off; her hair fell off along with the scabs.  She took Giselle to Dr. Russell on December 29, who prescribed a shampoo which was to be applied to her scalp three times a week, and a medicine Giselle was to take twice a day.  Mother claimed she applied the shampoo as directed and gave her the medicine – five millimeters twice a day.  Giselle was getting better, as she was not getting pus on her head or bleeding, but when mother applied “the ointment,” the scabs dried out and fell off along with Giselle’s hair, which led to the hair loss.  She took Giselle back to Dr. Russell at least once in January.  The condition continued to improve through the month of January, although Giselle continued to lose hair.  Dr. Russell told mother that Giselle’s recovery would be “a process” and she would not get better overnight. 

Mother was in a car accident on January 31 and missed a doctor’s appointment on February 4.  She tried to reschedule it and even went to CSV as a walk-in, but they were not taking walk-ins.  On February 9, she took Giselle to a dermatologist to get a second opinion.  Mother said she could not get the biopsy done because she had to pay $300 up front and she did not have the money with her.  She did not schedule a biopsy later because she was going to take Giselle back to Dr. Russell.  Mother claimed she continued to use the shampoo three times a week through February.  She applied the ointment the dermatologist prescribed twice a day from February 9 to when the Department took Giselle into protective custody.  Before that, she applied an ointment that Dr. Russell prescribed.  She stopped using the medicines previously prescribed when she got new medicines from the dermatologist. 

Mother said that she went to CSV as a walk-in to get more medicine the day before the Department took Giselle, but Dr. Russell was not receiving walk-ins that day.  Giselle was removed before mother could return the following day.  Mother was shown six pictures that were taken of Giselle throughout her illness that were attached to the jurisdiction report.  The first three were taken in January by someone with the Department.  According to mother, the fourth picture, which was taken on February 4, correctly reflected how Giselle’s head looked on that day – her condition was “getting way better[,]” even though she had less hair, as there were no more scabs, her scalp was not getting irritated, and she was not scratching.  Mother believed the sixth picture, taken on February 23, continued to show improvement, even though it showed more hair loss, because there were no more scabs on her head, pus and blood were not coming out, and she was not scratching her head anymore.  Some of Giselle’s hair was starting to grow back in little spots on the back of her head, which she indicated on the February 23 picture.  Mother described the color of Giselle’s scalp as pink. 

Since Giselle’s removal, mother had continued to visit her and there had not been any issues.  Giselle’s 15-month-old sister Michelle still lived with mother.  Mother testified she “[d]efinitely” would continue to follow up with doctor’s appointments if Giselle were returned to her. 

On cross-examination, mother confirmed that she missed appointments with Dr. Russell on February 1, 4, and 19.  She was not able to make the February 1 appointment because she could not get a ride from her siblings, as they had to go to work.  She messaged father to ask for help; while he read her message, he never replied.  After that, she assumed father was not willing to help, so she “did not bother anymore.”  She called friends and “everyone,” but she could not get a ride.  She made the same efforts regarding the February 4 appointment, but she could not get a ride.  She used Giselle’s grandmother’s car to get to CSV on February 5.  The car was not available to her the other days because grandmother’s tags had expired and were not picked up until February 3; she could not use the car on February 4 because grandmother needed it to go to work in the fields, which was far from where mother lived.  Mother confirmed that she diligently used the shampoo and medication the doctors prescribed, and she never missed a day.  She did not put the medicine in her diaper bag when Giselle went to father’s because “it was supposed to be given to her once.” 

When mother saw the doctors in December and January, they explained to her the severity of Giselle’s condition.  Mother confirmed that, but for the additional hair loss, “[e]verything was improving” concerning Giselle’s scalp as depicted in the February 23 photograph.  Mother believed that Giselle had a liver function test done by Dr. Russell in January, but Dr. Rivera asked for another one. 

Mother testified that father took Giselle to SJCH on or about January 22 and provided her with medications that were different than the ones Dr. Russell prescribed.  Mother continued to give Giselle the medications Dr. Russell prescribed, except for the ointment father provided.  Mother did not know father had taken Giselle to SJCH until he brought her home the next day.  Mother did not give Giselle the medication father provided because she already was giving her medication from Dr. Russell and did not want to overdose her.  Father was aware that Giselle was already on medication.

Mother confirmed that she first met with the social worker and public health nurse on February 4, but she did not tell them she had an appointment that day.  According to mother, they asked her if she needed help with transportation and said they would get her a bus pass, but they never did and the Department did not subsequently offer her bus passes.  Mother said she now had reliable transportation.  Mother never followed up with the biopsy, and did not attempt to contact father to ask for assistance.

Mother’s attorney asked the juvenile court not to find the petition’s allegations true based on mother’s testimony.  She asserted that while the photograph looked bad, it was significant that the February 26 report stated the fungal infection had almost completely resolved and father said patches of hair had started to regrow, as these statements were consistent with mother’s testimony.  When comparing the February 23 photograph with the earlier ones, it could be seen that there were more scabs and blood in the earlier pictures.  In the February 23 picture, there was no “white crusty stuff” and not a lot of scabbing or bleeding.  Based on that, it could be assumed that the fungal infection had improved, the bacterial infection was being treated, and Giselle was getting better before going into father’s care.

Father’s attorney argued mother’s testimony was inconsistent with the medical information and the photographs.  He asserted that once Giselle was in father’s care, he followed up with medical appointments and applied the medication as directed, and Giselle made drastic improvements, which “speaks volumes” as to the type of care she was receiving when in father’s versus mother’s care.  Father’s attorney asked the juvenile court to find the petition’s allegations true.  Giselle’s attorney also asked the juvenile court to find the petition’s allegations true, as there was ample evidence as to the missed doctor’s visits, and Giselle’s symptoms were clearly depicted in the pictures.

County counsel joined in these comments and added that mother did not tell the social worker on February 4 that she had an appointment that day and needed assistance with transportation.  Moreover, the bottle of medication was still almost full and mother admitted not giving Giselle the medications father provided.

The juvenile court found that a preponderance of the evidence supported the allegation that Giselle suffered from neglect that was ameliorated once she was placed with father, namely (1) when father took Giselle to the doctor her condition was worsening, (2) while Giselle was first seen at the end of December and, almost 30 days later, father intervened and got medication for her, there was not a marked improvement until Giselle was in father’s care, and (3) the condition could have become very exacerbated and resulted in long-term damage.  Accordingly, the court was satisfied based on the evidence presented that the petition’s allegations were true.

The juvenile court moved to disposition.  County counsel and father’s attorney both submitted, with father’s attorney asking the court to dismiss the action and grant him custody.  Mother’s attorney asked for family maintenance services; she argued there was insufficient evidence to remove Giselle from mother as Giselle was not in substantial danger if she were returned to mother since the situation had resolved itself medically and mother had nearly completed five of the 13 parenting classes the Department had requested she take.  Giselle’s attorney submitted on the recommendation for placement with father and dismissal with two provisos: (1) mother be allowed to visit Giselle; and (2) both parents be present for all medical appointments, with the court ordering each parent to notify the other of all medical appointments and both be allowed to attend them.  After County counsel and the court pointed out there was a recommended visitation order of twice weekly supervised visits of four hours each, Giselle’s attorney submitted.

County counsel submitted on Giselle’s attorney’s recommendation regarding notification and attendance at doctor’s appointments, and argued that with respect to risk to Giselle, while mother had started her plan, she had made little progress as evidenced by her testimony. 

The juvenile court found there was clear and convincing evidence that Giselle would still be in substantial danger if she remained with mother as: (1) Giselle was diagnosed with a condition that was developing at the time; (2) on January 23, father followed up and Giselle was presenting with a malodorous condition; (3) while mother had been advised the condition was contagious, she allowed Giselle to sleep with her sibling and mother; and (4) while father took appropriate action, the conditions mother was reporting were not consistent with the medication mother had procured but which she claimed was being applied properly. 

The juvenile court (1) adjudged Giselle a dependent; (2) found there was clear and convincing evidence of a substantial danger to Giselle’s physical health, safety, protection or physical or emotional well-being if Giselle were not removed from mother and there were no reasonable means to protect Giselle’s physical health short of removal from mother; (3) ordered Giselle removed from mother’s physical custody and placed her with father; (4) ordered twice weekly, four hour visits for mother, to be supervised as father deemed necessary; (5) granted father’s request for placement; (6) awarded both parents joint legal custody and father sole physical custody of Giselle; and (7) terminated dependency jurisdiction.  The juvenile court further ordered father to give 48 hours’ notice to mother of any scheduled medical appointments and not to interfere with her attending them.  

DISCUSSION


Mother’s first contention is that the juvenile court erred in denying the joint request for a continuance of the jurisdiction hearing.  She contends the continuance was necessary to resolve the meaning of the February 26 medical report, which was internally conflicting.  She asserts that whether Giselle’s infection was resolved at the time of detention had a direct bearing on the truth of the petition’s allegation of medical neglect, and if the medical report confirmed that Giselle’s medical condition was “almost completely resolved” when she was detained, it was evidence that mother had been providing Giselle with appropriate medical care.  Accordingly, she argues that the juvenile court both abused its discretion in failing to permit the continuance so she could contact the physician’s assistant to determine the accuracy of his report, and deprived her of her statutory due process right to cross-examine and confront witnesses.  We agree that the juvenile court abused its discretion in denying the continuance.


We first address the Department’s contention that mother lacks standing to appeal from the denial of Giselle’s attorney’s request for continuance.  The Department argues mother cannot raise this issue on appeal because she cannot show she was legally aggrieved by the denial of the continuance and her attorney indicated on multiple occasions that she was prepared to proceed.  

The record clearly shows, however, that while mother’s attorney initially stated she was prepared to proceed and would not oppose a continuance, shortly thereafter she affirmatively stated that she “would join with [Giselle’s attorney’s] request to continue the matter[,]” and explained to the juvenile court the basis for her request – that the issue of whether the fungal infection had resolved had a direct bearing on jurisdiction issues.  The denial of the requested continuance involved an issue, jurisdiction, that affected mother’s interest in the parent-child relationship, which left both mother and Giselle aggrieved.  (In re Desiree M. (2010) 181 Cal.App.4th 329, 333) (Desiree M.) [“A parent has standing to raise issues affecting her interest in the parent-child relationship.”]; Code Civ. Proc., § 902 [“Any party aggrieved may appeal . . . ”].)  Moreover, the resulting jurisdiction finding injuriously affected her.  (Desiree M., supra, 181 Cal.App.4th at p. 333 [“In general ‘[a]n appellant may contest only such orders which injuriously affect him or her.”].)  This is not a situation, as in Desiree M., where mother failed to raise the issue of a continuance in the juvenile court, and therefore forfeited the right to raise the issue on appeal.  (Id. at p. 334.)  Accordingly, we will address the merits of mother’s contention.       


Section 352, subdivision (a) provides that a court “may continue any hearing” at counsel’s request “only upon a showing of good cause” and when not “contrary to the interest of the minor,” and further provides that when considering whether to grant a continuance the court “shall give substantial weight to a minor’s need for prompt resolution of his or her custody status, the need to provide children with stable environments, and the damage to a minor of prolonged temporary placements.”  (See Cal. Rules of Court, rule 5.550.)  “Continuances are discouraged [citation] and we reverse an order denying a continuance only on a showing of an abuse of discretion.”  (In re Ninfa S. (1998) 62 Cal.App.4th 808, 810-811; In re Karla C. (2003) 113 Cal.App.4th 166, 180.)  “ ‘The appropriate test for abuse of discretion is whether the trial court exceeded the bounds of reason.’ ”  (In re Stephanie M. (1994) 7 Cal.4th 295, 318.)

We agree with mother that the juvenile court abused its discretion in denying her request for a continuance of the jurisdiction hearing.  First, mother’s attorney provided the court with good cause to continue the hearing.  The petition’s allegation that mother failed to provide Giselle with adequate medical treatment was based on (1) mother’s missed medical appointments; (2) her failure to seek medical treatment on February 4 and 5 as instructed by the social worker; (3) her failure to adequately administer the prescribed medications and obtain the biopsy and blood work; and (4) Giselle’s worsening condition, as by February 23, she had lost 3/4 of her hair, her scalp was red with scabs and the skin was lifted, and she had pain on the crown of her head and behind her ears.  

The only medical evidence that Giselle’s condition had worsened as of February 23, however, was Arthington’s February 26 medical report, as Dr. Russell had not seen Giselle since January 18, and Dr. Ribera had not seen her since February 9.
  In the February 26 report, Arthington noted the long-standing kerion infection had resulted in almost complete loss of hair to 70 percent of Giselle’s scalp, and stated both that Giselle’s “fungal infection is almost completely resolved[,]” and the course and duration of her symptoms was “constant and worsening.”  The report further stated that father had reported that patches of Giselle’s hair had started to regrow and she had “vastly improved.”  Thus, as both Giselle’s and mother’s attorney’s pointed out to the juvenile court when requesting the continuance, the report was conflicting on whether Giselle’s condition was improving or worsening, and if her condition was improving, it was likely that mother was treating the condition following the February 9 appointment with Dr. Ribera, which bore a direct relation to the truth of the petition’s allegations.  Thus, the February 26 report had a significant bearing on the juvenile court’s determination whether a preponderance of the evidence supported jurisdiction over Giselle, and the need to ascertain its accuracy constituted good cause to continue the jurisdiction hearing.  (See, e.g., In re Emily D. (2015) 234 Cal.App.4th 438, 448 [good cause for continuance to obtain drug test results which were significant information for determining jurisdiction].) 
In discussing whether a continuance was warranted, both the parties and the juvenile court appeared to rely extensively on the February 23 photograph of Giselle’s scalp, which confirmed the substantial hair loss.
  For example, although Giselle’s counsel admitted he was not a dermatologist, he thought the February 23 photograph showed that Giselle’s condition could not have resolved by February 26 as noted in Arthington’s report, and father’s counsel submitted an offer of proof that father would testify that when he received Giselle on February 26, her hair appeared as depicted in the February 23 photograph, which the juvenile court admitted it was “going by.”  There was no medical testimony, however, to explain whether the February 23 photograph showed that Giselle’s condition was in fact improving or worsening; without such evidence, it is impossible for a layperson to determine the condition was worsening from the photograph alone.

Since Arthington’s February 26 report is the only medical evidence concerning Giselle’s condition when she was detained, and the report was conflicting, there was good cause to continue the jurisdiction hearing to allow the attorneys for Giselle and mother time to contact Arthington to ascertain the accuracy of the statements in his report, or to subpoena him to appear at the continued hearing.  Given that it had been only 38 days since Giselle was detained, there was ample time for the juvenile court to grant a brief continuance to allow this.  (§ 352, subd. (b) [when a child is removed from the parents’ custody, “no continuance shall be granted that would result in the dispositional hearing . . . being completed longer than 60 days after the hearing at which the minor was ordered removed or detained, unless the court finds that there are exceptional circumstances requiring such a continuance”].)  


In denying the requested continuance, the juvenile court never addressed Giselle’s best interests.  Instead, the court focused on the February 23 photograph and the purported evidence that Giselle’s condition was worsening.  As we have already explained, the only medical evidence on Giselle’s condition as of February 23 was internally conflicting.  A short continuance to allow mother’s attorney to contact or subpoena Arthington would not have been contrary to Giselle’s interests.  This is because a continuance (1) would not interfere with the prompt resolution of Giselle’s custody status, as there had not been any prior delay and the case was well within the 60-day time limit for holding the disposition hearing, and (2) Giselle was not subject to “prolonged temporary placements” or unstable environments, since she was in father’s care.  (§ 352, subd. (a).)


County counsel argues on appeal that there was not good cause for the continuance because the social worker’s reports were timely filed, therefore Giselle’s attorney could have conducted an investigation into the February 26 report before the jurisdiction hearing.  Even if the attorneys could have been more diligent in attempting to contact Arthington or to secure his attendance at the hearing, given the conflict in Arthington’s February 26 report and its significance to the jurisdiction issues, as well as the fact that a continuance was not contrary to Giselle’s interests, the juvenile court abused its discretion in denying the requested continuance.  Although County counsel asserts mother was not prejudiced by the denial, we disagree, as the prejudice is apparent from the juvenile court’s finding, despite the lack of medical evidence that Giselle’s condition was in fact worsening when she was detained, that there was not a “marked improvement” in Giselle’s condition until she was in father’s care. 


 In sum, where denial of a continuance impacted the jurisdiction finding and granting the continuance would not have been contrary to Giselle’s interests, we conclude the juvenile court abused its discretion when it denied the continuance.  Accordingly, we remand for a new jurisdiction hearing.

DISPOSITION

The juvenile court’s April 4, 2016 jurisdiction and disposition orders are reversed and the matter remanded to the juvenile court for a new jurisdiction hearing.
* Before Gomes, Acting P.J., Peña, J. and Smith, J.


� Undesignated statutory references are to the Welfare and Institutions Code. 


� Subsequent references to dates are to dates in 2016.


� While Giselle was examined at Kern Medical Center’s emergency room on February 24, and the two attending physicians reported she needed “aggressive treatment[,]” they did not offer an opinion regarding whether mother was negligent or Giselle’s condition had worsened. 


� The clerk’s transcript contains a black and white copy of the February 23 photograph which shows the hair loss, but due to the copy’s quality, it is difficult to tell the scalp’s condition.  We reviewed the actual exhibit, which is a color copy of a photograph that was entered into evidence.  The color copy shows significant hair loss on the scalp, which is red in some places with a few scabs.  It does not appear from the photograph, however, that the skin on the scalp was lifted, or that there is visible bleeding or pus. 


� While County counsel asserted, in arguing against the continuance below, that there were “an inordinate number of other people who had been involved as collaterals in the case who characterize this as an ongoing, worsening issue[,]” those people either did not examine Giselle after February 9 or were not medical professionals.  Significantly, father himself admitted to Arthington on February 26 that Giselle’s condition had vastly improved. 
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