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Included in the list of crimes charged against appellant were raping his girlfriend A. and molesting her daughter Belen.  Although the jury was unable to reach a verdict on the rape charge and one of the alleged lewd acts, it convicted appellant of kidnapping, falsely imprisoning, and inflicting corporal injury on A., as well as one count of lewd conduct toward Belen.  Appellant contends the trial court prejudicially erred in denying his severance motion and admitting evidence of his prior sexual offenses.  He also contends we must reverse his convictions for false imprisonment because that offense is a lesser included offense of kidnapping.  We agree with the latter contention and will reverse the judgment in that limited regard.  In all other respects, we affirm.  

FACTS

The Charged Offenses


By the time A. started dating appellant in 1993, she already had four children from previous relationships, Jaime, a baby, Belen, then age four, and Jose and Raphael, who were older.  Then, in 1995, A. and appellant had a child together, Daniel.  They raised the three younger children, and the two older boys lived with A.’s parents.  A. and appellant’s relationship was not without its problems; they both used drugs and alcohol, appellant was physically abusive, and money was also an issue.  In fact, things got so bad between them they were thinking about separating by the time this case arose in 2006.  


On August 26 of that year, appellant and A. went out drinking with some friends.  To appellant’s chagrin, A. became boisterous at the bar, and when they arrived home shortly after midnight, he angrily told her she was “going to get it.”  At the time, Jaime and Daniel were sleeping in the den and Belen was out with friends.  A. tried to calm appellant down, but he ordered her into their bedroom, closed the door and became extremely agitated.  While A. was curled up on the bed, he started punching her in the head, back and legs, ignoring her pleas for him to stop.  



He then had A. take off her clothes and demanded sex.  Although A. said “no,” he forced her legs open and penetrated her while continuing to hit her.  He also roughly grabbed her by the breasts and turned her over so he could penetrate her from behind.  At one point, he stopped to use the bathroom, and while he was gone, A. tried to call Belen on her cell phone.  However, appellant returned, grabbed the phone, and hit her with it.  He then resumed penetrating and beating her before returning to the bathroom for a second time.  



 This time, A. ran out of the bedroom and into the front yard, naked and screaming.  But before she could get away, appellant came outside, grabbed her by the hair and forced her back into the bedroom.  He told her she was “really going to get it.”  Using his socks, he tied her hands together and penetrated her repeatedly while punching her in the ribs.  He also put a sock in her mouth and tied another one around her neck, to muffle her screams.  It wasn’t until after she pretended to pass out that he halted the attack.  



When she felt it was safe, A. got dressed and left the bedroom.  She woke up her sons in the den, called Raphael to come and pick them up, and told appellant she was leaving him.  Then, about 15 minutes later, Belen arrived at the house.  She asked appellant what he had done to A., and he told her, “Your mother is crazy.”  Raphael arrived before long, and he drove A. and the children to A.’s sister’s house.  When they arrived there, A. told everyone that appellant had beaten and raped her.  She did not plan on reporting appellant to the police, but after she told everyone what had happened, Belen informed her that appellant had touched her inappropriately in the past.  In light of this disclosure, A. changed her mind and decided to go right to the police with Belen.    



When they arrived at the stationhouse, investigators noticed A. had significant bruising on her arms, legs and neck, and red welts on her wrists.  She also had various scratches on her breasts and buttocks and a tremendous amount of soreness in her back, head and legs.  A sexual assault exam revealed no visible injuries to her genital area, but the examining nurse did detect possible petechial hemorrhaging on A.’s eye lids, which is indicative of strangulation.  A. admitted drinking heavily that evening, saying she may have even blacked out at times, but she did not appear to be drunk when she was examined.  



Belen told the police she did not report appellant earlier because he was like a father to her and she did not want him to get in trouble.  However, upon seeing what he had done to her mother, she decided to come forward.  At trial, she testified appellant first molested her around 1999, when she was about nine years old.  The incident occurred late one evening after she went to sleep in her own bedroom.  Upon feeling a hand on her leg, she awoke to see appellant lying next to her in her bed.  He moved his hand up the length of her leg, inside her shorts, and she demanded to know what was going on.  Appellant claimed he was looking for the family dog under the covers, but the dog did not usually sleep in Belen’s room.  When she told appellant the dog was not there, he left the room.        



About six years later, in 2005, A. and appellant came home after a night out together.  A. was drunk and, at appellant’s insistence, Belen put her to bed.  After A. fell asleep, appellant got in the bed too, wearing only his underwear.  Saying his leg hurt, he asked Belen to rub it.  She refused at first, but when he insisted, she complied so as not to anger him.  As she was rubbing his leg, he told her to move her hand up higher and started moaning.  Then she saw his erect penis sticking out of his underwear.  He told her not to leave, but she did anyhow, locking herself in her bedroom.



As noted, Belen did not tell the police appellant had molested her until after the incident involving her mother occurred in 2006.  But before then, she did tell a friend about the incident involving the dog ruse.  A child psychologist testified it is common for children to delay disclosing they have been sexually abused in situations where they have an ongoing and dependent relationship with the person who is abusing them.  

Appellant’s Prior Sexual Offenses



One night in 1984, 16-year-old Donna M. was home alone when she heard tapping at her bedroom window.  When she went to see who was there, appellant rushed toward her and tried to force his way through the window.  In the process, he also grabbed Donna’s breasts and tried to pull her shirt off.  However, she resisted mightily, and eventually he stumbled backwards into the bushes.  Donna immediately called 911.  As she was telling the operator what happened, she saw appellant in the kitchen window and began screaming, “He’s back! He’s back!”  Appellant climbed through the window and ripped the phone out of the wall.  Then he grabbed Donna and tried to pull her shirt off again.  Donna fought back, but appellant threw her down and began hitting her head against the floor.  At that point, her father arrived home, and he began fighting with appellant.  Donna hit appellant in the head with a fireplace tool, and he ran out of the house.  The police arrived soon thereafter and detained appellant in the area.  As a result of the incident, appellant pleaded guilty to burglary, assault with intent to commit a sex offense, assault with a deadly weapon and sexual battery.  He was sentenced to two years in prison.  



In November 1989, eight-year-old Alana G. was walking home from school when she came upon appellant, who was leaning against a truck with his penis exposed.  He asked Alana for directions and instructed her to get inside his vehicle, but she told him to leave her alone and kept walking.  As she turned the corner, appellant grabbed her from behind and promised not to hurt her if she didn’t scream.  Then he forced her up an embankment between some bushes.  Witnesses in the area immediately intervened and scared appellant away.  He was arrested a short time later and convicted at trial of assault with intent to commit a lewd act on a child.  This time, he received a seven-year prison sentence.  

Third Incident of Prior Sexual Misconduct



In January 1988, appellant picked up a prostitute named Marie M. on the street and took her to a motel for a “date.”  At the time, Marie’s right ankle was broken and she was using crutches.  In the motel room, she requested $100 before undressing, but appellant didn’t pay her.  Instead, he applied force to her broken ankle and told her that if she didn’t do what he wanted, he would hurt her.  He then ordered her to take off her clothes and raped and sodomized her.  He also threatened to kill her, as well as her pimp and one of her friends.  Afterwards, he ordered her to leave, and she went to the front desk of the motel and called the police.  Although she reported what appellant had done to her, he was never prosecuted for it.  

The Defense



Appellant’s defense was consent.  He testified A. was drunk and rowdy at the bar, and when they got home, she came on to him in the bedroom.  As she sometimes did, she let him tie her up while they were having sex.  However, he lost his erection, and she angrily accused him of wanting another woman instead of her.  Although he tried to calm her down, she grabbed her keys and ran outside.  Appellant gave chase and confronted her in the driveway.  Not wanting her to drive while intoxicated, he forcibly seized the keys from her, causing her to fall.  She got up and started to run away, but at appellant’s insistence, she eventually returned to the house with him.  Then, after Belen arrived, she left the house with the children.  The next morning, appellant found his wallet in A.’s car, but Belen had taken his credit and ATM cards.  Following appellant’s arrest, A. used the cards for a variety of personal and family expenses.  She also forged two checks on appellant’s bank account.    



Defense expert Dr. Marvin Pietruszka testified A.’s injuries could have been self-inflicted and there was no evidence she had been strangled.  Contrary to the examining nurse’s opinion, he did not detect any signs of petechial hemorrhaging in the medical records or photos he reviewed.  

Trial Proceedings



Appellant was charged with three crimes against A.:  1) kidnapping for rape; 2) rape; and 3) domestic battery with corporal injury.  He was also charged with two counts of lewd and lascivious conduct with Belen and having suffered four prior strike convictions.  Appellant moved to sever the counts involving Belen from the counts involving A., but he was ultimately unsuccessful in that regard.  He also failed in his bid to exclude evidence of his two prior sexual offenses.  However, the court did bar any evidence of his prior encounter with Marie M., the prostitute.       



The jury acquitted appellant of kidnapping for rape but found him guilty of the lesser included offenses of simple kidnapping, felony false imprisonment, misdemeanor false imprisonment, assault and battery.  The jury also convicted appellant of domestic battery with corporal injury, but it was unable to reach a verdict on the rape charge.  As for the charges involving Belen, the jury convicted on one of the counts, involving the dog ruse, and deadlocked on the other.  After dismissing the deadlocked counts and finding the strike allegations true, the court sentenced appellant to 50 years to life in prison.     

I



Appellant contends he should not have been tried on all the counts in a single trial.  Although we agree his severance motion should have been granted, we do not believe he was prejudiced by this error, and therefore it is not grounds for reversal.  



Due to a very odd set of circumstances, appellant’s severance motion was the subject of three different pretrial rulings.  The first ruling was made by Judge Lance Jensen on November 30, 2009.  After hearing extensive arguments from the parties, he denied the motion and ordered all of the counts to be tried together.  He then entertained argument on several other issues, including the prosecution’s motion to introduce evidence of appellant’s prior sexual misconduct pursuant to Evidence Code section 1108.
  However, Judge Jensen did not rule on that motion at that time.  



The next morning when Judge Jensen took the bench, he revisited appellant’s severance motion sua sponte.  Citing the parties’ arguments on the section 1108 motion the previous day, and their detailed representations about the facts of the case, Judge Jensen announced he had changed his mind about the severance motion and now believed it should be granted.  Therefore, he ordered separate trials as to each victim.  



Discussion then turned back to the section 1108 motion.  At that time, the prosecutor informed the court that Judge Gregg L. Prickett could be called as a witness at trial, because back in 1988, he was the prosecutor who had declined to file charges against appellant in connection with the incident involving Marie M., the prostitute.    

 

That prompted an immediate disclosure from Judge Jensen.  He informed the parties that, as a friend and colleague of Judge Prickett, it was not uncommon for them to discuss their cases with each other.  And not knowing Judge Prickett was a potential witness in this case, he had in fact talked to him about appellant’s severance motion that very morning, before he took the bench and announced he was going to grant the motion.  Recounting their talk, Judge Jensen said he chatted briefly with Judge Prickett about the severance motion, as well as the section 1108 motion and the admissibility of Marie’s prior convictions, should she become a witness in the case.  However, Judge Jensen said he did not go into great detail about the case with Judge Prickett, and in fact their discussion related mostly to procedural issues which Judge Jensen described as being “fairly pedestrian.”    



In the wake of Judge Jensen’s disclosure, the prosecutor raised the issue of whether the judge might have to recuse himself, since he had spoken with a potential witness about the case.  Although Judge Jensen did not feel his contact with Judge Prickett affected his ability to be impartial, he ultimately decided to recuse himself out of an abundance of caution, in order to avoid the appearance of impropriety.  



The case was then reassigned to Judge Gary S. Paer.  After discussing the issue with the parties, he determined he was not bound by Judge Jensen’s prior rulings and decided to consider them anew.  Taking up appellant’s severance motion, he determined the nature of the charges and the interests of judicial economy supported a joint trial on all of the counts.  Therefore, he denied the motion.  

 

Appellant contends Judge Paer should never have revisited the severance issue, and for reasons explained below, we agree.  





As a preliminary matter, appellant argues Judge Jensen should not have recused himself in the first place because his conversation with Judge Prickett did not affect his ability to be impartial or create the appearance of impropriety.  However, as appellant admits, he waived this issue by failing to challenge Judge Jensen’s recusal by way of a writ of mandate.  (Code Civ. Proc., § 170.3, subd. (d); Christie v. City of El Centro (2006) 135 Cal.App.4th 767, 776.)  Therefore, we will proceed on the assumption that Judge Jensen’s contact with Judge Prickett was grounds for Judge Jensen’s disqualification.  



“[D]isqualification occurs when the facts creating disqualification arise, not when disqualification is established.  [Citations.]”  (Christie v. City of El Centro, supra, 135 Cal.App.4th at p. 776; Bates v. Rubio’s Restaurant (2010) 179 Cal.App.4th 1125, 1133.)  Here, the fact creating Judge Jensen’s disqualification was his off-the-record discussion with Judge Prickett, who was a potential witness in the case.  Therefore, Judge Jensen was disqualified by virtue of that conversation, meaning he was disqualified at the time he subsequently granted appellant’s severance motion.   



Generally, rulings made by a disqualified judge are considered void or voidable.  (Christie v. City of El Centro, supra, 135 Cal.App.4th at pp. 779-780.)  However, there is an exception to this rule, which is codified in Code of Civil Procedure section 170.3.  Pursuant to subdivision (b)(4) of that statute, “If grounds for disqualification are first learned of or arise after the judge has made one or more rulings in a proceeding, but before the judge has completed judicial action in a proceeding, the judge shall, unless the disqualification be waived, disqualify himself or herself, but in the absence of good cause the rulings he or she has made up to that time shall not be set aside by the judge who replaces the disqualified judge.”  (Code Civ. Proc., § 170.3, subd. (b)(4), italics added.)  



By its terms, this provision gives validity to rulings made by a disqualified judge if the grounds for disqualification do not arise, or are not learned of, until after the subject rulings are made.  In either situation, the judge’s “prior rulings are not in jeopardy absent a showing of ‘good cause.’”  (Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007) § 7.04, p. 301.)  Since the grounds for Judge Jensen’s disqualification were not learned of until after he granted appellant’s severance motion, that ruling should not have been set aside by Judge Paer without a showing of good cause.  (Ibid.; Sincavage v. Superior Court (1996) 42 Cal.App.4th 224, 231.)

 

The Attorney General argues good cause existed to set aside Judge Jensen’s ruling on the severance motion because his contact with Judge Prickett may have influenced his decision to grant the motion.  The argument is premised on the assumption Judge Prickett had a negative attitude about possible prosecution witness Marie M., but Marie’s encounter with appellant was only relevant to the prosecution’s section 1108 motion.  It did not have anything to do with appellant’s severance motion.  So it’s hard to see how Judge Prickett could have influenced Judge Jensen’s decision to grant that motion.  



In any event, the record does not support the state’s assumption that Judge Prickett was biased against Marie.  According to the Attorney General, such bias can be inferred from the fact Judge Prickett failed to prosecute appellant for raping Marie back in 1988.  However, the failure to prosecute could have been for a variety of reasons unrelated to Judge Prickett’s impression of Marie.  It does not prove that Judge Prickett disliked or distrusted Marie or that he would have been inclined to disparage her in front of Judge Jensen. 



The Attorney General claims Judge Prickett laughed when Judge Jensen told him how long Marie’s rap sheet was, thus evidencing Judge Prickett’s negative attitude toward Marie.  But the record indicates Judge Prickett was amused by the fact defense counsel wanted to get Marie’s whole rap sheet into evidence, not that Marie had a long criminal history.
  The fact is, there is nothing in the record to suggest Judge Prickett said anything bad about Marie to Judge Jensen when they discussed the issues in this case.  Although their conversation created an appearance of impropriety, in light of the later disclosure about Judge Prickett’s earlier involvement with Marie’s case, it did not constitute good cause for Judge Paer to set aside Judge Jensen’s severance ruling.  Therefore, pursuant Civil Procedure Code section 170.3, subdivision (b)(4), that ruling was binding, and appellant should have been tried separately with respect to each of the victims.     



The erroneous denial of a severance motion is not grounds for reversal in every case, however.  Rather, reversal is required only when the denial resulted in such gross unfairness so as to deprive the defendant of a fair trial or due process of law.  (People v. Soper (2009) 45 Cal.4th 759, 783.)  Where the evidence pertaining to the joined charges is simple and distinct, the prejudicial effect of joinder usually does not rise to that level.  (Id. at p. 784.)  



Here, the evidence underlying the charges involving A. and Belen was relatively straightforward and distinct.  A. testified appellant kidnapped and forcibly raped her, and Belen testified about two earlier incidents of alleged sexual misconduct by appellant.  The evidence regarding appellant’s prior sexual offenses was compartmentalized, as well.  

 

Moreover, because the incidents involving A. and Belen were sexual in nature, they were not only equally inflammatory, but rather likely to be cross-admissible in separate trials to show appellant’s propensity for sexual misconduct.  

(§ 1108, subd. (a).)  At the very least, as appellant admits, “some evidence of A.’s charges would have been admissible in a separate trial of Belen’s charges to explain Belen’s late disclosure” of appellant’s alleged misconduct toward her.  The fact some of the evidence would have been cross-admissible in separate trials is sufficient to dispel any suggestion of prejudice due to joinder.  (People v. Soper, supra, 45 Cal.4th at pp. 774-775.)



Appellant argues allowing the state to try all the charges together enabled the prosecution to characterize him as a serial sex offender and make one strong case out of two weaker ones.  But judging by the verdict, it does not appear the jury jumped to any conclusions about appellant’s culpability.  The fact the jury acquitted appellant of one charge and deadlocked on two others indicates it considered the charges individually and did not assess appellant’s guilt on his character alone.  

 

At the end of the day, we are convinced appellant was not prejudiced by virtue of a joint trial.  Trying all of the charges in a single case did not render his trial unfair or violate due process.  

II



We now take up appellant’s evidentiary claim.  As set forth above, the trial court allowed the prosecution to introduce evidence appellant sexually attacked 16-year-old Donna M. in 1984 and exposed himself to 8-year-old Alana G. in 1989.  Although the court found these two incidents admissible, it excluded evidence appellant sexually attacked Marie M. in 1988.  Appellant contends the court should have excluded all three incidents, but we uphold the court’s ruling as a proper exercise of discretion.



Evidence of an accused’s prior bad acts is generally inadmissible.  (§ 1101, subd. (a).)  However, evidence of prior sex crimes is treated differently.  Pursuant to section 1108, such evidence is admissible to prove the defendant’s propensity for sexual misconduct in a sex crimes prosecution, so long as it is not unduly prejudicial within the meaning of section 352.  (§ 1108, subd. (a).)  

 

Section 352 empowers the trial court to exclude evidence if its probative value is substantially outweighed by the probability its admission would cause undue delay, confusion or prejudice.  Under this section, the trial court has broad discretion to admit or exclude evidence, and its decision to do so will not be disturbed unless it is arbitrary, capricious or patently absurd.  (People v. Kelly (2007) 42 Cal.4th 763, 783; People v. Rodrigues (1994) 8 Cal.4th 1060, 1124.)  

 

Appellant contends section 1108 violates due process.  However, our Supreme Court has determined the statute is constitutional (People v. Falsetta (1999) 21 Cal.4th 903), and we are powerless to conclude otherwise (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455).  We therefore turn our attention to whether the statute was properly applied in this case.      


The decision whether to admit or exclude evidence of a prior sexual offense turns on several factors.  These include the nature, relevance, and possible remoteness of the prior, as well as the degree of certainty of its commission, its likelihood of prejudicing, confusing or misleading the jurors, its similarity to the charged offense, and the defendant’s burden of defending against it.  (People v. Falsetta, supra, 21 Cal.4th at p. 917.)  



There can be little dispute that appellant’s attacks on Alana and Donna were probative of his sexual interest in young girls and his willingness to use force and violence to gratify his sexual desires.  The evidence was not only relevant to whether appellant committed the alleged acts against A. and Belen, but also whether he harbored the requisite sexual intent.  Indeed, intent was the key issue in A.’s case, since appellant admitted having sex with her on the night in question.  The fact he had forced himself on other victims in the past was highly germane to the issue of consent in this case.    



Appellant notes the charged offenses were different than the sex crimes he committed in the past, and unlike the victims of the charged offenses, Alana and Donna were strangers to him.  However, because most sex offenders are “not ‘specialists’, and commit a variety of offenses which differ in specific character,” these distinctions are not determinative.  (People v. Soto (1998) 64 Cal.App.4th 966, 984.)  The fact is, Belen and Alana were about the same age when they were molested by appellant, and appellant’s behavior toward Donna was no more violent and depraved than it was against A.  These circumstances support the trial court’s decision to admit the challenged evidence.  (Compare People v. Harris (1998) 60 Cal.App.4th 727, 738 [where nurse was accused of fondling two of his patients, the trial court erred in admitting evidence implicating him in an incident in which the victim was viciously beaten and sexually exploited during a “perverse attack” in her apartment].)



While the incidents involving Alana and Donna were roughly 20 years old by the time this case arose, appellant spent a good chunk of that 20-year period in prison, which obviously bears on the remoteness issue.  (People v. Davis (2009) 46 Cal.4th 539, 602 [incarceration between past and current offenses compresses timeline for determining remoteness].)  Given that appellant was never able to make it more than six years out of custody before committing a sexual offense, the priors were relevant to show a pattern of sexual misconduct in his adult life.  They were not so remote as to preclude their consideration by the jury.  (See generally People v. Frazier (2001) 89 Cal.App.4th 30, 40-41 [upholding admission of evidence regarding 15-year-old sexual offense]; People v. Branch (2001) 91 Cal.App.4th 274, 284-285 [30-year-old sexual offense not unduly remote].)  



It is also significant appellant was convicted and punished for his acts against Alana and Donna.  This lessened the likelihood the jury in this case would want to punish him for those acts, and it lessened the likelihood the trial would devolve into a sideshow about whether appellant had actually committed them.  As it turned out, appellant did not seriously dispute he committed them; he simply tried to mitigate his behavior by suggesting he was under the influence.  Unlike his encounter with Marie, which was never prosecuted, the incidents involving Alana and Donna did not create any serious problems of proof, and the evidence respecting them was relatively brief and straightforward.  Therefore, the trial court did not err in allowing the jury to consider that evidence.  No abuse of discretion or violation of due process has been shown.  

III



In count 1, appellant was charged with kidnapping to commit rape.  The jury acquitted appellant of that charge but found him guilty of the lesser included offenses of simple kidnapping, felony false imprisonment, misdemeanor false imprisonment, assault and battery.  Appellant contends his false imprisonment convictions must be reversed because false imprisonment is a lesser included offense of simple kidnapping.  He is correct.  



The law is well established that a defendant may not be convicted of both a greater and a lesser included offense arising from the same act.  (People v. Reed (2006) 38 Cal.4th 1224, 1227-1228.)  Where a defendant has been convicted of both, the lesser offense must be reversed.  (People v. Pearson (1986) 42 Cal.3d 351, 355.)  Here, it is undisputed that felony false imprisonment and misdemeanor false imprisonment are lesser included offenses of simple kidnapping.  (People v. Magana (1991) 230 Cal.App.3d 1117, 1120-1121.)  The only issue is whether the lesser offenses were based on the same act as the greater one.   



The Attorney General concedes the crime of felony false imprisonment was based on the same act as the kidnapping, i.e., appellant’s conduct in bringing A. back into the house after she temporarily escaped into the yard.  However, the state argues the crime of misdemeanor false imprisonment could have been based on a separate act, i.e., appellant’s prior conduct in confining A. in the bedroom.  That may be, but it is not how the prosecutor argued the case to the jury.  Rather, she broadly and generally predicated both of the false imprisonment offenses upon A.’s movement from the yard to the house.  In fact, she suggested all of the lesser included offenses of kidnapping for rape arose from that particular movement.  That being the case, it is likely that both of the false imprisonment convictions stemmed from the same act as the kidnapping.  Therefore, we reverse both of those convictions.  

DISPOSITION



With regard to count 1, appellant convictions for the lesser included offenses of felony false imprisonment and misdemeanor false imprisonment are reversed.  In all other respects, the judgment is affirmed.  


BEDSWORTH, ACTING P. J.

WE CONCUR:

MOORE, J.

ARONSON, J.

 	� 	As discussed more fully in section II, infra, Evidence Code section 1108 allows the prosecution to introduce evidence of a defendant’s prior sexual offenses to prove his propensity for sexual misconduct, so long as the evidence is not unduly prejudicial within the meaning of Evidence Code section 352.  


  		Unless noted otherwise, all further statutory references are to the Evidence Code. 


 	� 	Here is how Judge Jensen recounted his conversation with Judge Prickett about the incident involving Marie:  “The only mention of the prostitute case was in passing.  [Judge Prickett] was opening his mail [at the time].  He was half opening mail, half listening to me.  I was relating the story about how we were dealing with the issue of impeaching the prosecution witnesses.  I said I’ve got a prostitute coming in from Alaska.  She’s got a two-inch rap sheet.  And, of course, I turned to [defense counsel] and said, ‘How much do you want in?’  [¶] And she said, ‘All of it.’  [¶] I chuckled.  [Judge Prickett] chuckled.  I said, ‘Well, I gave [the] rap sheet to [defense counsel and told her to look it over] and figure out [exactly which priors were admissible].  I’m not about to do that.’  [¶] I then just kind of nonchalantly [said to Judge Prickett], ‘[Defense counsel] probably won’t get everything, but she’ll probably get something.  I don’t know.  We’ll wait and see.’  [¶] That was the extent of that.”  
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