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NOT TO BE PUBLISHED IN OFFICIAL REPORTS
California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for publication or ordered published, except as specified by rule 8.1115(b).  This opinion has not been certified for publication or ordered published for purposes of rule 8.1115.  

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION THREE

	MAIN STREET-SANTA ANA, LLC,

      Plaintiff and Appellant,


v.

DONALD KAPPAUF,

      Defendant and Appellant.


	         G044446

         (Super. Ct. No. 30-2008-00116064)

         ORDER MODIFYING OPINION 

         AND DENYING PETITION FOR 

         REHEARING; NO CHANGE IN 

         JUDGMENT




Defendant and appellant Donald Kappauf petitioned for rehearing.  He aptly notes the trial court granted a new trial on all issues, and plaintiff waived any claim to a new trial limited to damages by failing to raise that issue.  

Thus, it is hereby ordered that the opinion filed on April 25, 2012, be modified as follows:



On page 2, second paragraph, third sentence, delete the words “on damages” so that the sentence reads:



Thus, defendant is entitled to a new trial.



On page 10, second full paragraph, first sentence, delete the words “only in part, that part being that the only thing to be re-tried are the damages issues” so that the sentence reads:



Thus, the court “grant[ed] the motion for new trial . . . .”



On page 15, second full paragraph, first sentence, delete the words “on any retrial of damages” so that the sentence reads:



At oral argument, plaintiff asked us to determine the proper valuation method.



On page 15, delete footnote 4, which will require renumbering of all subsequent footnotes.



On page 16, first full paragraph, second sentence, delete the words “on damages” so that the sentence reads:



Even though we affirm the new trial order and remand for retrial, the appeal from the order denying the motion for judgment notwithstanding the verdict is not moot.



On page 16, first full paragraph, third sentence, replace the word “Damages” with “This matter” so that the sentence reads:



This matter cannot be retried if defendant was not liable in the first place.



On page 18, first full paragraph, first sentence, delete the words “on damages” so that the sentence reads: 



The order granting a new trial is affirmed.



The modification does not change the judgment.



The petition for rehearing is DENIED.


IKOLA, J.

WE CONCUR:

RYLAARSDAM, ACTING P. J.

ARONSON, J.
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