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A jury convicted defendant Rodolfo Magana Cortez of carrying a concealed weapon in a vehicle (Pen. Code, § 12025, subd. (a)(3); all further statutory citations are to the Penal Code unless otherwise noted), possession of a firearm by a felon (§ 12021, subd. (a)(1)) and possession of a controlled substance with a firearm (Health & Saf. Code, § 11370.1, subd. (a)).  After Cortez waived his right to a jury, the trial court found he had previously suffered two convictions for serious or violent felonies within the meaning of the “Three Strikes” law.  (§ 667, subds. (d) & (e)(2)(A); § 1170.12, subds. (b) & (c).)

Cortez seeks independent review of the trial court’s Pitchess ruling (Pitchess v. Superior Court (1974) 11 Cal.3d 531 (Pitchess)), and contends the trial court erred by refusing to award him presentence conduct credits.  For the reasons expressed below, we remand for a determination of conduct credits.  In all other respects, the judgment is affirmed. 

I

Factual and Procedural History


Responding to a report of suspicious activity in an alley behind a Garden Grove apartment building around midnight on July 3, 2007, Garden Grove Police Officer Alan Harry encountered Erica Higley and Cortez in Higley’s white Toyota, which was parked in a loading zone.  Harry approached Higley, who rolled down the driver side window, and asked if she needed assistance, informing her she was in a no parking zone.  She replied they were about to leave, and explained her cousin lived nearby.  Harry noticed an open beer container in the center console, and asked Higley for identification.  


While Higley looked for her identification, Harry saw Cortez move his hand near his waistband.  Harry told him to keep in his hands in view, but Cortez reached toward his waistband and pocket several times.  Harry requested backup, and after Officer Patel arrived, Harry ordered Cortez out of the car.  As he stepped out, Cortez placed his hand under his sweatshirt and reached for his waistband.  Harry grabbed Cortez’s arms and locked his hands behind him.  During the struggle, Harry heard a thud, Patel yelled “gun,” and Harry found a loaded handgun on the front passenger seat where Cortez had been sitting.  


Harry subdued Cortez after a brief struggle, handcuffed him, and found a small bag of methamphetamine and a drug pipe.  Cortez denied owning the gun, but did not explain why he had it in his possession.  He admitted smoking methamphetamine about an hour earlier.


Following a trial in December 2010, the jury convicted Cortez as indicated above.  In January 2011, the trial court sentenced Cortez to a prison term of 25 years to life pursuant to the Three Strikes law. 

II

Discussion

A.
The Trial Court Did Not Abuse Its Discretion by Denying Pitchess Discovery

Before trial, Cortez moved to discover (Pitchess, supra, 11 Cal.3d 531) the Garden Grove personnel records of Officers Harry and Patel, alleging the officers provided a false account of the incident.  He asserted Higley was “not parked in a red zone and that the gun was placed at the [scene] by” the officers.  The trial court found good cause to review the officers’ files (People v. Samuels (2005) 36 Cal.4th 96, 109), conducted an in camera review (Evid. Code, § 1045, subd. (b)), and disclosed certain items (see People v. Mooc (2001) 26 Cal.4th 1216, 1226-1232 (Mooc)).


The parties agree we should independently review the confidential proceedings.  (See Mooc, supra, 26 Cal.4th at p. 1229.)  At the in camera review, the trial court reviewed the personnel files and summarized on the record the incidents contained in them.  The court ordered the department to disclose Officer Harry had worked for the now-defunct Dana Point Police Department 20 years earlier.  The court also ordered disclosure of contact information for two law enforcement witnesses and an arrestee concerning an incident involving Officer Patel.  We have reviewed the transcript and agree with the trial court the other incidents the trial court described did not involve moral turpitude or otherwise reflect on the veracity of the officers and therefore did not warrant disclosure.  Consequently, the court did not abuse its discretion in ruling there were no other discoverable items in the officers’ files.  (Becerrada v. Superior Court (2005) 131 Cal.App.4th 409, 413.) 

B.
The Trial Court Erred by Failing to Calculate and Award Presentence Conduct Credits

The trial court found Cortez spent 1,362 days in custody prior to sentencing.  But the court declined to award conduct credits under section 4019, stating with an “indeterminate sentence, my belief is that the Court is not supposed to calculate conduct credits at any rate, and just award the actual credits, and conduct credits on an indeterminate sentence are to dealt with by the Department of Corrections . . . .”

We review the issue of credits de novo.  (People v. Brewer (2011) 192 Cal.App.4th 457, 461.)  A defendant sentenced to an indeterminate life term under the Three Strikes law is eligible to receive presentence conduct credits under section 4019 unless he stands currently convicted of a serious or violent felony.  (People v. Philpot (2004) 122 Cal.App.4th 893, 908 [trial court erred by limiting conduct credits where the defendant had received an indeterminate life sentence under the Three Strikes law]; Brewer, at pp. 461-464 [§ 2933.1 limitations on presentence conduct credits for persons convicted of violent felonies indicates no general restriction of credits for persons receiving indeterminate life sentences]; see People v. Buckhalter (2001) 26 Cal.4th 20, 32 [restrictions on the rights of Three Strikes prisoners to earn credits do not apply to confinement in a local facility before sentencing].)

The Attorney General concedes the trial court erred by declining to award presentence conduct credits on the mistaken belief it could not do so for a defendant sentenced to an indeterminate term.  We will remand to the trial court for the limited purpose of calculating and awarding conduct credits under section 4019.

III

Disposition


The judgment is reversed and the cause is remanded to the trial court, which is directed to calculate and award Cortez conduct credits pursuant to section 4019.  In all other respects, the judgment is affirmed.  The trial court shall forward an amended abstract of judgment reflecting the conduct credits to the Department of Corrections and 

Rehabilitation.  


ARONSON, J.

WE CONCUR:

RYLAARSDAM, ACTING P. J.

BEDSWORTH, J.
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