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Introduction

Late in the night of April 28, 2006, Pedro Torres was severely beaten during a fight between two rival street gangs.  He died the next morning.  A jury convicted Marco Antonio Herrera and Joel Yorba, Jr., of one count each of voluntary manslaughter, as a lesser included offense of first degree murder, in connection with the killing of Pedro Torres, and found true the gang enhancement allegation (Pen. Code, §§ 192, subd. (a), 186.22, subd. (b)(1)(C)).  (Further code references are to the Penal Code unless otherwise noted.)  The jury also convicted Herrera and Yorba of one count each of street terrorism (§ 186.22, subd. (a)).  The trial court sentenced Herrera and Yorba each to a prison term of 16 years.

Herrera and Yorba challenge their convictions on a single ground:  They contend the testimony of a former codefendant and chief prosecution witness, Sargon Barkho, was involuntary and procured through coercion and, therefore, the trial court erred by denying their motions to exclude Barkho’s testimony.  Our independent review of the entire record leads us to conclude Barkho’s testimony was voluntary and not the product of coercion.  Accordingly, we affirm.

Facts

I.

Prosecution Evidence Other Than Barkho’s Testimony

A.  The Crimes

When Arturo Torres returned home at night on April 28, 2006, his younger brother, Pedro Torres, was not there.  Arturo
 drove to look for Pedro near the area of Riverdale Avenue and Finch Street in the City of Anaheim, where their grandmother lived.  Arturo’s girlfriend and a friend, Alex Singer, went with him. 

Arturo drove westbound on Riverdale Avenue and, as he approached Finch Street at about 11:00 p.m., saw a group of eight to 10 people in the middle of the street “fighting and running around.”  Arturo saw Adrian (no relation) on the ground trying to cover his face as two men struck him with metal baseball bats or golf clubs.  Arturo flashed his car’s high beams, and the two men stopped beating up Adrian, ran to Arturo’s car, and hit the rear passenger window.  Arturo then saw Pedro, who was being chased by two men carrying bats.  The two men caught up with Pedro and struck him in the back of the head; he fell to the ground, and, as he lay face down, the two men continued to beat him in the head and back. 

After parking the car, Arturo ran to where he had seen Adrian, but he was no longer was there.  While searching for Adrian, Arturo saw Yorba jump into a gold Honda.  Singer found a crowbar and hurled it at the gold Honda.  The crowbar cracked the rear window of the gold Honda as it drove away behind a gray Honda.  

Arturo heard Singer scream, “it’s your brother” and found Pedro lying in some bushes, in Singer’s arms, with his legs sticking out into the street.  Pedro was bleeding profusely from the back of the head, eyes, and nose, and his face was “smashed in.”  As Pedro’s face slumped over, Arturo could see his eyes were rolled back into his head.  Blood was “everywhere”—on Singer, on Arturo, on the bushes, and in the street.  At that moment, the two Hondas made a U‑turn and came “flying back” in the direction of Arturo, Pedro, and Singer.  The gold Honda swerved toward Pedro, whose legs were still in the street.  It appeared to Arturo the gold Honda had done so intentionally. 

Arturo and Singer picked up Pedro and pushed him into the backseat of Arturo’s car.  Arturo drove directly to the hospital.  Adrian managed to get himself home, whence his parents took him to the hospital. 

Pedro had suffered injuries so severe and extensive that he had to use a breathing tube.  His face, head, hair, and ears were bloody and he had severe bruising from his neck down to the middle of his back.  He died on the morning of April 29, 2006.  Forensic pathologist Sean Enloe, who performed the autopsy, concluded Pedro died from blunt force trauma to his head, causing multiple skull fractures and brain injuries. 

Arturo later identified Yorba in a photographic six‑pack lineup as the man whom he saw getting into the gold Honda.  At trial, Arturo identified both Herrera and Yorba as having been present at the attack. 

Adrian testified that in the evening of April 28, 2006, he and Pedro were in the area of Riverdale Avenue and Finch Street in the City of Anaheim.  Suddenly, two cars pulled up in front of them.  About 12 men carrying wrenches, bats, and chains got out of the two cars and attacked Adrian and Pedro.  Adrian was struck on the head with a wrench and fell to the ground.  The assailants continued to strike him.  Neither Adrian nor Pedro did anything to start the fight.  Adrian did not hear the assailants say anything before attacking him, and later could not identify any of them. 

B.  Police Investigation

At the crime scene, forensic specialist Marc Symon found a black cell phone, a knife, a baseball bat with blood on it, and part of a steering wheel locking device (known as “the club”).  Symon was unable to recover fingerprints from any of those items, but detectives later were able to determine the cell phone belonged to Sargon Barkho. 

City of Orange Police Detective Joel Nigro interviewed Barkho on August 16, 2006.  Barkho was arrested several days later.  On September 20, Anaheim Police Detective Karen Schroepfer interviewed Herrera.  When the interview was completed, Luis Vasquez was placed in the interview room with Herrera.  Schroepfer left the room.  The conversation between Herrera and Vasquez was audio- and video‑recorded, and the DVD recording of the conversation was played for the jury.  Both Herrera and Vasquez knew that Barkho had dropped his cell phone at the crime scene on April 28 and that baseball bats were used in the assaults.  At one point, Herrera asked, “[w]hat was done with the bats,” and Vasquez replied, “[w]e f[]in took care of them. . . . They’re not going to find that.”  

Nigro and Anaheim Police Detective Jeff Mundy interviewed Yorba in December 2006.  Mundy asked Yorba questions about the homicide.  Without giving any details about dates or times, Mundy asked Yorba whether he had “been there” during the crimes, and Yorba replied he “wasn’t even there that night.” 

C.  Gang Expert Testimony

Nigro and Mundy testified as experts on criminal street gangs.  Nigro testified Orange County Criminals (OCC) had been a gang since the mid‑1990’s and has between 20 and 30 active participants.  OCC claimed a territory bounded by the 55 Freeway to the east, Tustin Avenue to the west, Lincoln Avenue to the north, and Palmyra Avenue to the south.  Nigro testified he believed Herrera and Yorba were active participants in OCC on April 28, 2006.  Nigro also believed Barkho, and the other original codefendants (Luis Angel Flores Vasquez, Jorge Luis Sosa, and Ralph Jesus Christerna) were active participants of OCC on that date.  

Mundy testified Barrio Uno is a rival gang of OCC and Pedro and Singer were active participants in Barrio Uno on April 28, 2006.  Mundy could not render an opinion whether Adrian or Arturo was an active participant in Barrio Uno on that date. 

II.

Barkho’s Testimony

Barkho testified as a result of an agreement he had reached with the prosecution.  Under this agreement, Barkho pleaded guilty to attempted murder, admitted he was an active participant of OCC when he committed that offense, and admitted he committed the offense to benefit OCC.  In exchange for his testimony, Barkho received a prison sentence of 19 years, execution of which was stayed, and he was released on probation after testifying in the first trial.  

Barkho testified that on April 28, 2006, he drove his Honda Accord to a taco stand on Tustin Avenue in the City of Orange.  Accompanying him were Vasquez, Herrera, Christerna—all of whom associated with OCC—and also someone named “John.”  While they were at the taco stand, two cars pulled up.  As Herrera and Vasquez approached the cars, Barkho could hear the occupants ask what neighborhood they were from.  When Vasquez replied with “Orange County Criminals,” eight men jumped out of the cars, announced that they were from Barrio Uno, and chased Herrera and Vasquez.  Herrera ran and got away, but Vasquez tripped, fell, and was kicked and beaten with a baseball bat. 

Barkho and his passengers picked up Vasquez and placed him in the backseat of Barkho’s car.  Vasquez had red marks over his body and head and was in a semiconscious, drowsy state. 

Barkho and his companions were upset that Vasquez had been “jumped” by a rival gang and decided to get payback from Barrio Uno by doing “[t]he same thing they did to Luis Vasquez.”  They picked up other OCC participants, including Yorba, got several baseball bats, and proceeded in two cars to Riverdale Avenue and Finch Street in Anaheim, a neighborhood claimed by Barrio Uno.  Herrera, Vasquez, Yorba, and John were travelling with Barkho in his car.  Fabian Garcia, Christerna, and Sosa were travelling in a second car.  Herrera had a black metal baseball bat, and Yorba had a wooden one.

The two cars arrived in the area of Riverdale Avenue and Finch Street and drove around looking for Barrio Uno gang members.  After searching unsuccessfully for a while, the cars stopped and Herrera got out to talk to the occupants of the other car about going home.  As Herrera walked back to Barkho’s car, two cars and a truck pulled up and all of their occupants got out.  Barkho had seen the two cars at the taco stand earlier that day.  Barkho, Yorba, Vasquez, Garcia, Christerna, and Sosa joined Herrera.  A melee broke out.  Barkho testified that “pretty much everybody started fighting.”  

Barkho saw both Herrera and Yorba fighting, and saw two victims being pummeled with baseball bats.  One victim was near Barkho’s car, and the other was in the middle of the street.  Several people, including Herrera and Yorba, were beating the victim near Barkho’s car, who was bleeding from the head and was in “[t]errible” condition.  The fight lasted for a little over a minute, and, when it was over, Barkho and his cohorts got back into the two cars and drove off.  Herrera, Yorba, Vasquez, and John were in Barkho’s car.  Herrera had a bat with him when he got into the car.

Barkho drove along a frontage road, then made a U‑turn, drove back through the fight area, and ran over the feet of one of the victims.  As they left the area, someone in Barkho’s car yelled, “O.C.C.”  Although nobody inside Barkho’s car had been hurt, the windshield was cracked.  

Barkho drove to an apartment, where the bats were washed and everyone calmed down and discussed what had happened.  Barkho could see blood on the wooden bat used by Yorba, but could not see blood on the metal bat used by Herrera because it was black.  After disposing of the bats, Barkho drove everyone home. 

Procedural History

An information charged Herrera and Yorba with one count each of first degree murder (§§ 187, subd. (a), 189 [count 1]), one count each of attempted murder (§§ 187, subd. (a), 664 [count 2]), and one count each of street terrorism (§ 186.22, subd. (a) [count 3]).  As a special circumstance to count 1, the information alleged Herrera and Yorba intentionally killed Pedro while they were active participants in a criminal street gang and that they carried out the murder to further the gang’s activities.  (§ 190.2, subd. (a)(22).)  As an enhancement to counts 1 and 2, the information alleged Herrera and Yorba committed the charged offenses for the benefit of, at the direction of, or in association with a criminal street gang with the specific intent to promote, further, or assist in criminal conduct by members of that gang.  (§ 186.22, subd. (b)(1)(C).) 

A jury trial (the first trial) resulted in a hung jury.  The jury found Herrera and Yorba not guilty under count 1, but was unable to reach a verdict on the lesser included offenses of second degree murder, voluntary manslaughter, and involuntary manslaughter and was unable to reach a verdict on counts 2 and 3.  As a result, the court declared a mistrial and dismissed the section 190.2, subdivision (a)(22) enhancement to count 1. 

A second jury trial (the second trial) resulted in the verdict that is the subject of this appeal.  The jury acquitted Herrera and Yorba of second degree murder, but convicted them of the lesser included offense of voluntary manslaughter, acquitted them of attempted murder, and convicted them of street terrorism.  The jury found the enhancement allegation under section 186.22, subdivision (b)(1)(C) to be true as to count 1.  Herrera and Yorba timely appealed from the judgments. 

Discussion

At the outset of the second trial, Herrera and Yorba moved to exclude Barkho from testifying on the ground he had struck an agreement with the prosecution that required him to testify in a particular way.
  The trial court denied the motion.  Herrera and Yorba argue the trial court erred because the evidence established that Barkho, an accomplice, was coerced into testifying favorably to the prosecution, thereby denying them their constitutional right to due process.

I.

Legal Principles and Standard of Review

“The principles applicable to a coerced‑testimony claim are settled.  The defendant has no standing to assert a violation of another’s constitutional rights.  The coerced testimony of a witness other than the accused is excluded in order to protect the defendant’s own federal due process right to a fair trial, and in particular, to ensure the reliability of testimony offered against him.  A claim that a witness’s testimony is coerced thus cannot prevail simply on grounds that the testimony is the ‘fruit’ of some constitutional transgression against the witness.  Instead, the defendant must demonstrate how such misconduct, if any, has directly impaired the free and voluntary nature of the anticipated testimony in the trial itself.”  (People v. Boyer (2006) 38 Cal.4th 412, 444.) 

“An immunity agreement that requires the witness to testify consistently with a previous statement to the police is deemed coercive, and testimony produced by such an agreement is subject to exclusion from evidence. . . . ‘“[A] defendant is denied a fair trial if the prosecution’s case depends substantially on accomplice testimony and the accomplice witness is placed, either by the prosecution or the court, under a strong compulsion to testify in a particular fashion.”  [Citation.]  Thus, when the accomplice is granted immunity subject to the condition that his testimony substantially conform to an earlier statement given to police [citation], or that his testimony result in defendant’s conviction [citation], the accomplice’s testimony is “tainted beyond redemption” [citation] and its admission denies defendant a fair trial.  On the other hand, although there is a certain degree of compulsion inherent in any plea agreement or grant of immunity, it is clear that an agreement requiring only that the witness testify fully and truthfully is valid.’”  (People v. Badgett (1995) 10 Cal.4th 330, 358.)

“On appeal, we independently review the entire record to determine whether a witness’s testimony was coerced, so as to render the defendant’s trial unfair. [Citation.]  In doing so, however, we defer to the trial court’s credibility determinations, and to its findings of physical and chronological fact, insofar as they are supported by substantial evidence.”  (People v. Boyer, supra, 38 Cal.4th at p. 444.)

II.

The Record Relevant to the Claim of Coerced Testimony

A.  The Police Interview

Herrera and Yorba contend the coercive tactics used against Barkho began when he was interviewed by police detectives on August 16, 2006.  Evidence of earlier coercion is relevant to show trial testimony was involuntary at the time it was given if the coercion, whenever it might have occurred, “was such that it would actually affect the reliability of the evidence to be presented at trial.”  (People v. Badgett, supra, 10 Cal.4th at pp. 347‑348 & fn. 3.)

Between 7:00 a.m. and 8:00 a.m. on August 16, 2006, Nigro and seven other police officers searched Barkho’s home.  After the search, Barkho was taken to the Anaheim police station and placed in a homicide detail room.  Schroepfer conducted the interview while Nigro watched from an adjoining room.  Later, Nigro took over the interview and Schroepfer left the room.  When the interview concluded, sometime between 11:00 a.m. and 1:30 p.m., Barkho was arrested and placed in custody. 

The interview was video‑recorded and a transcript of the video recording prepared.  A transcript of the interview is at pages 1833‑1921 of volume 9 of the clerk’s transcript.

Throughout the interview, Barkho denied any knowledge of the crimes, denied gang affiliation, and told Schroepfer and Nigro he did not want to talk to them.  Schroepfer told Barkho she did not believe he was as involved in the crimes as others, the interview was his chance to tell his side of the story, and he should not “take the rap for everybody.”  Schroepfer told Barkho he could be charged with murder and she had “proof that puts you there.”  Nigro urged Barkho to “focus on, on number one,” to “start thinkin’ about self[-]preservation,” and to consider the consequences he faced for not cooperating which could be to “spend your 20s, your 30s in jail.”  Nigro told Barkho, “[y]ou’re in a bad spot, not gonna lie to you.  But how, how big of a hole do you wanna keep diggin’?  When do you stop diggin’ that hole?  [¶] . . . [¶]  Let it out then, bro.  Think about you, think about your mom, think about your grandma.  Let it out.”  Soon thereafter, Barkho started to talk about the night of April 28, 2006.  

During Barkho’s preliminary hearing in December 2007, the court ruled that Barkho’s statements made during the police interview were inadmissible against him, because Barkho had not received the advisement required under Miranda v. Arizona (1966) 384 U.S. 436.  The court stated, “[t]hese officers did an excellent job, an outstanding job of interrogation,” but “[t]hey didn’t do anything illegal as far as I can see except they didn’t warn him that he had the right to an attorney and that’s what Miranda does.”  (Italics added.)  

In the midst of the first trial, Herrera and Yorba moved under Evidence Code section 402 to exclude Barkho from testifying at trial.  Their counsel argued Barkho’s statements during the police interview were involuntary and coerced.  The trial court, denying the motion, stated:  “I didn’t find anything egregious about the interrogation.  And it was pretty clear that Mr. Barkho was toe‑to‑toe in relation to . . . someone he didn’t want to name [who] was there.  And the court does not find that the statements were involuntar[il]y made.” 

B.  The Plea Agreement and Taped Proffer

On December 19, 2008 (before the first trial), Deputy District Attorney David Porter met with Barkho, his attorney, an investigator, and police detectives, to discuss the terms of Barkho’s plea agreement.  The meeting was recorded, and a transcript (called a “Taped Proffer”) was prepared.  

During the meeting, Porter reviewed the terms of the agreement:  “[T]his is an agreement where you are gonna enter a guilty plea and your attorney is gonna bring you some forms to go over that guilty plea, and you’re gonna admit . . . charge two of that, which is the attempted murder ah, as well as the enhancement under [P]enal [C]ode section [186.22, subdivision (b)], the total sentence is nineteen years . . . .  [¶] . . . [¶]  [But] you’re not gonna get nineteen years, what’s gonna happen is, you’re gonna testify in . . . as many . . . trials as needed in (inaudible) case . . . .”  After explaining there would be two trials, the first one for Vasquez, Yorba, and Herrera, and the second one for Christerna and Sosa, Porter stated:  “Now, hopefully we only have to do two trials.  But in the case that something . . . there’s a hung jury or we have to re‑try it, this agreement requires you [to] testify in all subsequent retrials, do you understand that?”  Barkho responded, “[y]es.” 

Porter explained that after testifying in the first trial, Barkho would be released from custody and placed on three years of formal probation.  Barkho understood that if he violated probation, he could be punished notwithstanding the plea agreement.  Porter asked Barkho if he understood “this agreement requires you to testify in the trials” and the agreement was “separate and distinct from the . . . guilty plea that you are going to enter into.”  Barkho said he understood. 

When Barkho earlier had asked whether his probation would be “cut off” after the second trial, Porter replied, “that is not determined yet” and explained:  “What we talked about is, your attorney asked me that depending on the nature of the trials and how they turn out, I told him I would . . . consider it.  That’s not part of this agreement you understand that?” 

Porter again asked Barkho if he understood the agreement required him to testify in court.  After Barkho replied, “[y]es,” Porter stated:  “And you’re gonna have to sit there and testify and tell a jury exactly what happened ah on the night ah that Pedro Torres was murdered and Adrian Torres was with him and he was attacked, do you understand that?”  Barkho understood.  Porter told Barkho, “the defendants are gonna be there” and “I’m gonna ask you to identify each of the defendants that you’ve already identified in your interview with Detective Nigro.”  Barkho said he understood and had no questions. 

After stating the agreement would be produced to defense counsel, Porter explained his “primary goal” was “to do the first trial . . . in this case” and the second trial “will trail behind the first.”  Porter stated, “[i]t’s a big . . . decision I want you to be fully and completely apprised of, of the agreement and have any questions resolved . . . .  [¶] . . . [¶] . . . Hopefully, we’ll do two trials and you’ll be done.”  

Porter next explained to Barkho that once released from custody, “[y]our obligations for probation will end when probation terminates.”  This exchange then transpired:

“[Porter]:  Your obligations for this plea agreement end, when they are sent to state prison and there’s no other cases pending on appeal, do you understand that?

“[Barkho]:  Yes.

“[Porter]:  So this case could go up, it could for whatever reason be appealed, come back [and] we have to re‑try it, your [sic] still obligated to testify in any retrials, do you understand that?

“[Barkho]:  Yes.”  

C.  Barkho Cross‑examination and Redirect Examination

During the second trial, defense counsel cross‑examined Barkho on his plea agreement, his obligations to testify, and his meeting with Porter in December 2008.  Defense counsel asked Barkho, “[s]o is it your understanding that depending upon how the trials turn out will determine whether you get off probation or not?”  Barkho answered, “[n]o.”  Later, defense counsel asked Barkho, “[w]ere you told to testify the same way as you did in the first trial?”  He answered yes.  Defense counsel next asked Barkho “is it your understanding that you need to testify the same way as in the first trial in order to keep your deal in effect?”  To that question, Barkho answered, “[n]o.”  When asked if he believed his freedom “depend[ed] on Mr. Herrera being convicted of murder,” Barkho answered, “[n]o.” 

On redirect examination during the second trial, Barkho testified he had met with the prosecution’s investigator to review a transcript from the first trial and Porter was not present for that review.  Porter asked Barkho, “the only time that I’ve ever met to talk to you about your testimony was yesterday morning about that one issue, is that correct?”  Barkho answered, “[y]es.”  This colloquy followed:

“Q.  [Porter]  At any time since you’ve been in this case as a witness, I’ve never told you what to say or how to testify, is that a fair statement?

“A.  [Barkho]  That’s true.

“Q.  I’ve always told you to tell the truth?

“A.  True.” 

Porter asked Barkho whether Nigro made any promises or discussed any deals with him during the interview in August 2006.  Barkho responded, “[n]o.”  Porter next asked Barkho a series of questions about the plea agreement and Tahl
 form, culminating in this exchange:  

“Q.  [Porter]  And attached with the guilty plea form was also all the terms and conditions that w[ere] expected of you as far as testifying, right?

“A.  [Barkho]  Yes.

“Q.  And there was nothing in that agreement that required you to testify in a manner that assured convictions, is that tr[ue]?

“A.  That’s true.  

“Q.  You’re required to testify truthfully to the best of your ability?

“A.  Yes.  

“Q.  Is that what you’ve done today?

“A.  Yes.”  

On further redirect examination, Porter asked Barkho to read to himself the passage from the transcript of the December 2008 meeting in which Porter asked, “[s]o this case could go up, it could for whatever reason be appealed, come back [and] we have to re‑try it, your [sic] still obligated to testify in any retrials, do you understand that.”  Barkho testified the passage was part of the explanation of his obligations to testify, which he understood to mean “that if they come back from either state prison or from a not guilty or a hung jury, that I have to come back and testify how many times it comes back to trial.”  Finally, Porter asked Barkho, “[s]o you didn’t sit there thinking oh, jeez, all I have to do is go in and lie and get these guys convicted?”  Barkho agreed.

III.

Barkho’s Trial Testimony Was Not Coerced.

Herrera and Yorba argue this record demonstrates Barkho was coerced into testifying at trial in a manner favorable to the prosecution.  Yorba argues:  “When all of the facts and circumstances of this case are considered, it is clear that Barkho’s testimony in the second trial was tainted by a coercive interrogation, coercive plea agreement, a clear reminder of the need to testify in conformance with his prior statements and testimony, and the grant of an incentive to terminate probation for testimony that resulted in a conviction.”  Herrera similarly argues Barkho was coerced because his plea agreement was subject to these conditions:  (1) Barkho would testify to a particular version of events and in conformance with prior statements; (2) Barkho would testify “until his former co‑defendants were in prison”; and (3) Barkho was told he could have his probation lifted “based on how his testimony turned out.”  

After reviewing the entire record, starting with the August 2006 police interview, we conclude Barkho’s testimony was not coerced.  We agree with the trial court’s characterization of the police interview.  The police detectives did not improperly coerce Barkho or render his statements involuntary by using vigorous interrogation (People v. Williams (2010) 49 Cal.4th 405, 444), engaging in deception (People v. Smith (2007) 40 Cal.4th 483, 505), exaggerating or lying about the evidence implicating Barkho (People v. Thompson (1990) 50 Cal.3d 134, 167), or “‘confront[ing Barkho] with the predicament he is in’” (People v. Badgett, supra, 10 Cal.4th at p. 355).  The detectives made no promises of lenience, and “[a]bsent improper threats or promises, law enforcement officers are permitted to urge that it would be better to tell the truth.”  (People v. Williams, supra, 49 Cal.4th at p. 444.)  The police interrogation tactics did not make Barkho’s statements during the interview inadmissible in the first or second trial; thus, those tactics in themselves did not make Barkho’s trial testimony involuntary.

Nor do we find any undue coercion in the terms of the plea agreement or the meeting with Porter in December 2008.  Porter told Barkho, in no uncertain terms, he would have to testify in two separate trials and any retrials and he would be released from custody and placed on informal probation after testifying in the first trial.  Although Porter may not have told Barkho specifically his plea agreement was conditioned on telling the truth, neither did Porter tell Barkho he had to “testify to a particular version of events, or in conformity with any prior statement.”  (People v. Boyer, supra, 38 Cal.4th at p. 445.)  Porter made no promises of lenience in exchange for favorable testimony or threats of revoking the plea agreement if Barkho’s testimony was unfavorable.  “Nothing in the record suggests [Barkho] was ever told or led to believe that the benefits of [his] plea bargain would remain in force only if []he testified in conformity with [his] statements to police or [his prior] testimony.”  (People v. Adcox (1988) 47 Cal.3d 207, 239.)   

Herrera and Yorba argue several passages from the December 2008 meeting with Porter prove the plea agreement and Barkho’s testimony were coerced.  First, they argue Barkho was told his probation might be lifted depending on the nature of his testimony.  They misconstrue the evidence.  When Barkho asked whether his probation would be “cut off” after the second trial, Porter responded, “that is not determined yet.”  Barkho’s attorney had asked Porter about lifting probation after the second trial “depending on the nature of the trials,” and Porter merely responded he would consider it.  No promise or suggestion was made that Barkho would be relieved of probation if he testified favorably to the prosecution.  Porter left no doubt that was “not part of th[e] agreement.”  

Second, Herrera and Yorba focus on Porter’s statement, “you’re gonna have to sit there and testify and tell a jury exactly what happened ah on the night ah that Pedro Torres was murdered,” as demonstrating Barkho was told to testify favorably to the prosecution.  While that might be one construction of the quoted statement, another and more reasonable construction is that Porter was telling Barkho to tell the jury the truth—i.e., “exactly what happened” that night.  

Third, Herrera and Yorba rely on Porter’s statement that “I’m gonna ask you to identify each of the defendants that you’ve already identified in your interview with Detective Nigro,” as demonstrating coercion.  This statement must be viewed in context with Porter’s prefatory statement, “the defendants are gonna be there,” and Porter’s later caution that entering into a plea agreement is “a big . . . decision” of which Porter “want[ed Barkho] to be fully and completely apprised of.”  Viewed in this context, Porter’s statement about identifying the defendants was intended as a caution that he would be asked at trial to identify fellow gang associates.  It must be emphasized too that Porter only told Barkho he would be asked to identify the defendants he already identified in his interview; Porter did not tell Barkho the plea agreement was conditioned on his answer. 

Herrera and Yorba next emphasize Porter’s statement that “[y]our obligations for this plea agreement end, when they are sent to state prison and there’s no other cases pending on appeal.”  Standing in isolation, this statement could be construed as suggesting some degree of coercion.  But the statement must be viewed in light of the entire meeting and of Barkho’s own understanding of his obligations.  During the meeting, Porter told Barkho he would be released from custody after testifying in the first trial and made no promises about lifting probation based on the nature of his testimony.  At the second trial, Barkho testified he did not believe that his own freedom depended on the prosecution obtaining convictions, that he had to testify in the same way as he did at the first trial to keep the plea agreement in effect, or that his probationary status depended on the outcomes at trial.  Barkho testified he understood he was required to testify truthfully and nothing in his plea agreement required him to testify in a manner that would ensure convictions.  

Yorba dismisses this testimony as nothing more than affirmative responses “to a series of leading questions presented by Porter again designed to provide the specific testimony he needed.”  No objections were posed to the questions, defense counsel had the opportunity to cross‑examine and recross‑examine Barkho, and the jury could assess his credibility in deciding guilt or innocence.  

Finally, Herrera and Yorba contend that one week before testifying at the second trial, Barkho was given a transcript of his testimony at the first trial and told to testify in the same way.  This description of Barkho’s testimony is incomplete.  When asked if he was told to testify the same way as he did at the first trial, Barkho answered, “[y]es.”  The next question asked of Barkho was, “is it your understanding that you need to testify the same way as in the first trial in order to keep your deal in effect?”  Barkho answered, “[n]o.”  Barkho was not asked at that point who told him to testify in the same way as at the first trial.  He later testified he had met with the prosecution’s investigator to review the first trial transcript, Porter was not at the meeting, and Porter never told him what to say or how to testify.  

While “‘there is a certain degree of compulsion inherent in any plea agreement or grant of immunity’” (People v. Badgett, supra, 10 Cal.4th at p. 358), “the record amply persuades us that [Barkho]’s testimony was not improperly coerced” (People v. Boyer, supra, 38 Cal.4th at p. 445). 

Disposition

The judgments are affirmed.


FYBEL, J.

WE CONCUR:

O’LEARY, P. J.

ARONSON, J.

  �  We refer to Arturo Torres, Pedro Torres, and Adrian Torres by first name to avoid confusion, not out of disrespect.


  �  The Attorney General argues, without citation to authority or the record, that Herrera and Yorba “forfeited” their contention that Barkho’s testimony was coerced because “they did not object on that ground prior to their second trial.”  This argument has no merit.  


  �  In re Tahl (1969) 1 Cal.3d 122.
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