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*                *                * 

INTRODUCTION 

In this appeal, we interpret the provisions of a commercial lease to 

determine whether the lessor or the lessee had the obligation to maintain and make 

repairs to the roof membrane and to the heating, ventilation, and air conditioning 

(HVAC) system after the expiration of a warranty period.  The lessor was Kilroy Realty, 

L.P. (Kilroy), and the lessee was Eagle Ridge Manufacturing, doing business as Techco 

(Techco).1  Techco used the leased building to design and manufacture superchargers and 

other high performance automobile components.   

The trial court concluded Kilroy only had the obligation to pay for repairs 

to the roof membrane and to the HVAC system, but did not have the obligation to make 

the repairs.  The trial court so instructed the jury, which returned a verdict against Techco 

on the complaint and awarded Kilroy over $2 million in damages for breach of lease on 

its cross-complaint.  

We have independently and exhaustively studied the relevant provisions of 

the lease, and have considered the admissible extrinsic evidence, and reach the same 

conclusion as the trial court did:  While the lease required Kilroy to pay for repairs to the 

roof membrane and HVAC system, after the expiration of the warranty period, the lease 

did not require Kilroy to make those repairs.  Kilroy, therefore, was not in breach of the 

lease to the extent Kilroy failed to make repairs to the roof membrane and the HVAC 

system, and Techco was in breach of the lease by unilaterally terminating it.   

                                              
  1  Plaintiff and cross-defendant Techco and cross-defendant Wayne Grafton are referred 
to collectively as Appellants.  Defendant and cross-complainant Kilroy and its general 
partner, defendant Kilroy Realty Corporation, are referred to collectively as Respondents. 
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Appellants raise eight additional discrete issues on appeal.  We resolve 

those eight issues in favor of Respondents and therefore affirm the judgment 

 

FACTS 

I. 

Background 

On October 1, 2007, Kilroy, as lessor, and Techco, as lessee, entered into a 

lease (the Lease) for a 144,000-square-foot industrial building in Anaheim (the leased 

premises).  Kilroy Realty Corporation signed the Lease as Kilroy’s general partner.  The 

Lease was a standard commercial real estate form lease with interlineations and changes 

made by the parties.  The Lease had a 61-month term, with an option to extend the term 

by five years, and base monthly rent at inception of $88,200.  Grafton, the founder and 

owner of Techco, personally guaranteed the Lease obligations. 

Grafton is a Canadian entrepreneur and developer.  At the time of trial, he 

had started several businesses and owned a construction company that builds industrial 

buildings.  Over a 40-year career, he had owned, either through development or purchase, 

about 70 buildings.  Grafton started Techco in 2007 to design, manufacture, and sell 

high-performance automotive components, including superchargers for sports cars.  

Techco was funded by lines of credit obtained by Grafton.  

James Axtell was Kilroy’s vice-president of asset management.  Stephen 

Saleen was a business partner of Grafton and worked with Grafton to form Techco.  

II. 

The Lease Negotiations and Building Inspections 

In September 2007, after some initial discussions, Grafton and Saleen met 

with Axtell at the leased premises and conducted an inspection lasting several hours.  

Later that day, Axtell sent Saleen a proposal to lease.  The proposal stated, “Landlord 

shall deliver the building operating systems in good working order and repair, including 
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but not limited to . . . fire sprinkler, . . . HVAC, . . . skylights and roof systems.”  Grafton 

signed the proposal to lease.  About a week later, Axtell sent Grafton the form lease.  

The form lease included a provision, paragraph 7.2, stating the lessor had 

no obligation to repair or maintain the leased premises, except for the structural elements 

of the roof, exclusive of the roof membrane.  After receiving the form lease, Grafton 

asked Kilroy to have reports on the condition of the roof and the HVAC system prepared.  

Grafton did not hire outside consultants to inspect the leased premises, although he was 

given to opportunity to do so. 

Independent roofing consultants hired by Kilroy inspected the roof and 

prepared a study finding “[t]he roof assembly” to be in “fair to poor overall condition” 

and “not in a watertight condition,” and the “roof membrane field” to have “numerous 

isolated blisters.”  The study recommended immediate corrective repairs and 

maintenance measures (at a cost of $22,000 to $27,000) and installation of a new roof 

system (at a cost of $490,000).  As of 2003, Kilroy knew the roof had a useful life of five 

to seven years. 

Kilroy also hired Graycon, Inc. (Graycon), which had an ongoing contract 

with Kilroy to provide HVAC maintenance and repair, to investigate and prepare an 

equipment list of the HVAC units at the leased premises.  Graycon identified 14 rooftop 

HVAC units, 10 of which were at least 15 years old and two of which were 14 years old.  

After Grafton received the roof study and results of the HVAC system 

investigation, the form lease was modified to add paragraphs 7.1(f) and 7.1(g) and to 

amend paragraph 7.1(b) to require Kilroy to obtain service contracts.  Paragraph 7.1(f) 

concerned the respective obligations of lessor and lessee to maintain, repair, and replace 

the roof membrane, and paragraph 7.1(g) concerned their respective obligations to 

maintain, repair, and replace the HVAC units.  We discuss the meaning and significance 

of those provisions of the Lease in part I.B. of the Discussion.  
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III. 

Roof Repairs 

Techco took possession of the leased premises in October 2007 and 

installed its manufacturing and business operations.  When Techco took possession, none 

of the repairs recommended by the roof study had been made.  Several months later, 

Kilroy made about $5,300 in roof repairs.  

Starting in January 2008, the leased premises experienced roof leaks.  The 

leaks were reported to Kilroy in January, February, and April 2008.  According to one 

Techco employee, “[t]he roof leaked every time it rained,” the leaks were “horrible,” and 

“[t]here was water running down the walls.”  Large trash barrels were used to catch water 

from the leaking roof.  

In January, February, April, May, September, and December 2008, repairs 

were made to the roof system on about nine occasions.  In February 2009, Kilroy 

commissioned a report from an independent consultant on the condition of the roof.  The 

consultants conducted an inspection and prepared a report dated February 17, 2009.  The 

report stated:  “This inspection was requested in response to chronic roof leaks being 

experienced by the building tenant despite the implementation of corrective repairs and 

maintenance measures by San Marino Roofing.”  The report confirmed the presence of 

two substantial leaks and numerous smaller leaks along a wall.  The report recommended 

a series of repairs, including removal of a portion of the roof system and its replacement 

with a “new built-up roof system.”  The estimated cost of the repairs was “not to exceed” 

$23,000.  About a week later, a roofing repair company submitted a bid to perform the 

repairs for $9,500.  

Kilroy’s property manager, Leticia Sandoval, received the roof report and 

forwarded it to several persons at Kilroy, including Axtell.  In an e-mail dated March 2, 

2009 accompanying the report, Sandoval stated:  “The report indicates water is coming in 

through cracks in the walls and the roof.  Please review it to let us know your thoughts on 
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the recommendations.  We were hoping to get away with minimal repairs until the roof 

could be replaced next year.”  The e-mail continued:  “We need to move quickly as the 

tenant is anxious to move forward with putting together a showroom in the affected area.  

They are concerned about damage to the showroom and we would like to make sure you 

are on board with the recommendations prior to committing to the proposal.”  

Kilroy did not make any of the repairs recommended by the roof 

consultants.  Instead, later in 2009, Kilroy proposed replacing the roof membrane by 

September 30, 2009, a year earlier than required by the Lease.  In August 2009, Kilroy 

entered into a contract with TSP Roof Systems to replace the leased premises’ roof 

membrane.  

IV. 

HVAC Repairs 

In May 2009, an HVAC unit “erupt[ed]” and leaked so severely that the 

office beneath it was flooded.  A computer and some office furniture were destroyed, and 

the wood floor became saturated with water and buckled.  A mold inspection revealed 

there was potentially dangerous mold in the leased premises.  In July 2009, Techco had 

an inspection conducted by a consultant for California’s Division of Occupational Safety 

and Health (OSHA).  After reading the report, Grafton became concerned because it 

stated there were “dangerous” and “life-threatening” conditions at the leased premises.  

Graycon conducted quarterly maintenance inspections of the HVAC system 

in October 2007; January, April, July, and October 2008; and January and April 2009.  

From November 2007 to July 22, 2009, Graycon or ACCO Engineered Systems (ACCO) 

responded to about 14 service calls regarding the HVAC system.  Most of these calls 

involved minor repairs, maintenance, or thermostat adjustments.   

In July 2009, Kilroy had ACCO conduct an equipment survey and 

evaluation of the HVAC system.  The next month, ACCO submitted a report with a list of 

repair recommendations and a bid of $9,430 to perform the repairs.  
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V. 

Fire Sprinkler Systems 

The leased premises had four fire sprinkler systems, one for each quadrant 

of the building.  The systems are commonly called systems 1, 2, 3, and 4.   

Sometime in 1998, systems 1 and 2 developed leaks.  An environmental 

consultant inspected the sprinkler systems and concluded they were not infected with 

“microbiological[ly] influenced corrosion” (MIC), which can corrode pipes and cause 

pinhole leaks.  Another consultant concluded the sprinkler systems were infected with 

MIC.  In 2000, the then current tenant had systems 1 and 2 replaced and systems 3 and 4 

chemically flushed at a cost to it of $389,000.  From that time up to the time Techco 

entered into the Lease, no leaks in any sprinkler system were reported.  The fire sprinkler 

systems were not discussed during negotiations leading to the Lease. 

In December 2006, the fire sprinkler systems underwent a state-mandated 

certification test.  The same fire sprinkler company that had replaced systems 1 and 2 and 

chemically flushed systems 3 and 4 in 2000 conducted the certification test and, as a 

result, certified all of the leased premises’ fire sprinkler systems were in proper operating 

condition at that time.  

Starting in late 2008 and continuing into 2009, the leased premises’ fire 

sprinkler systems experienced many leaks.  The early leaks were minor, but, in 2009, 

they became serious and caused water to be sprayed onto Techco’s equipment.  In May 

2009, a consultant hired by Kilroy inspected the fire sprinkler systems, tested water 

samples from each system, and concluded MIC was present.  

A particularly serious leak occurred during a car show on Father’s Day in 

June 2009.  Water leaked onto power lines that were not waterproof, and a portion of the 

leased premises had to be closed off.  Techco hired a fire sprinkler contractor to repair the 

leaks and to prepare a report on the condition of the fire sprinkler systems.  
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In a letter to Grafton, dated July 2, 2009, Axtell wrote that “Kilroy is 

currently moving forward in obtaining bids for work on the HVAC, fire sprinklers, and 

roof.”  Shortly thereafter, Kilroy entered into a contract for installation of a new fire 

sprinkler system.  

VI. 

Techco’s Financial Difficulties 

Techco did not turn a profit in any month of its operation.  It was in 

business during the country’s worst recession since the Great Depression.  Sales of 

superchargers, Techco’s primary product, fell by almost half between 2007 and 2009.  In 

June or July 2008, Grafton’s business partner, Saleen, used $25,000 of his own money to 

prevent equipment from being repossessed and used another $32,000 of his own money 

to meet Techco’s payroll.  In total, Saleen advanced over $140,000 to Techco, none of 

which was ever repaid.  

Techco had leased far more space than it needed for its operations.  Techco 

had stated in its conditional use permit application submitted to the City of Anaheim in 

December 2008 that it would be using only 43 percent of the leased premises.  It had 

hoped to offset the significant rental obligation by subleasing space to two companies; 

however, one company stopped paying rent in April 2008, just before filing for 

bankruptcy protection, and the other moved out of the leased premises in November 

2008.  Grafton met with a real estate agent in September 2008 and told him Techco had 

more space than it needed and wanted to sublease a large portion of the leased premises 

to offset its rent.  

Soon thereafter, Grafton met with Axtell and told him that Techco needed 

to restructure the Lease because two subtenants had gone out of business and Techco 

could not shoulder the rent obligation on its own.  Grafton said he liked the building and 

wanted to stay in it, but Techco’s sales were poor, and the company was surviving by 

funding he provided.  According to Axtell, other than “a few ordinary routine H.V.A.C. 
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service calls, [and] some routine roof leak calls . . . there w[ere] no major issues with the 

building.”  

Kilroy agreed to restructure Techco’s rent.  In February 2009, Kilroy and 

Techco entered into a second amendment to the Lease, which decreased the monthly rent 

through the first half of 2009, while increasing the monthly rent for the remainder of the 

Lease term thereafter.  

By the spring of 2009, Techco was continuing to lose money, and sales of 

its products lagged far behind projections.  By September 2009, Techco had negative 

equity and was insolvent.  

VII. 

Techco Sues Kilroy and Vacates the Leased Premises 

In early May 2009, Techco filed a complaint against Respondents, asserting 

causes of action for breach of written contract and declaratory relief.  Techco did not 

serve the complaint and instead mailed a copy of it to Axtell with a cover letter stating, in 

part:  “As we have informed Kilroy on numerous occasions, the building’s systems are 

not in good working condition as warranted by Kilroy, and Kilroy has not satisfied its 

obligations under the lease to maintain, repair and replace the building’s defective 

systems.”  With the letter, Techco included a check in an amount equal to 25 percent of 

monthly rent.  The letter stated, “[w]e will continue to remit 25% of the rent due until the 

defects are corrected by Kilroy and Kilroy satisfies all of its obligations under the lease.”   

In a letter to Axtell, dated June 12, 2009, Techco’s counsel wrote:  “With 

regard to the problems at the Anaheim facility, we are of the view that Kilroy has an 

affirmative obligation to immediately repair each of the building’s failures.  This includes 

the roof membrane, the fire sprinkler system, the electrical system, and the HVAC units.  

The failure of these systems not only deprives [Techco] of its full use of the facility, but 

they also create a significant risk of loss of life and property that is now known to 

[Techco].  In particular, [Techco] has received notice that the fire sprinkler system is 
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suffering from Microbiology Influenced Corrosion, requiring the replacement of portions 

of the system, and that because of this, the existing system creates a danger to persons 

and property . . . .”  By the letter, Techco “renew[ed] its request that Kilroy immediately 

repair or replace the roof membrane, the fire sprinkler system, the electrical system, and 

the HVAC units to bring them up to working order and compliant with all building 

codes.”  Techco stated it would terminate the Lease on August 15, 2009 if Kilroy did not 

make the repairs. 

On July 14, 2009, Techco notified Kilroy that Techco was vacating the 

leased premises and terminating the Lease effective August 15.  A letter of the same date 

from Techco’s lawyer stated:  “[Techco] has informed Kilroy on numerous occasions that 

there are significant problems with the facility . . . , and that these problems are materially 

impacting [Techco]’s ability to operate its business.  This has been communicated to 

Kilroy through phone calls, written correspondence, and in-person meetings . . . .”  

Techco vacated the leased premises in August 2009.  On the day it vacated, 

Techco decided to go out of business rather than attempt to relocate its operations.  

PROCEDURAL HISTORY 

Techco’s third amended complaint asserted causes of action against 

Respondents for breach of written contract, breach of the implied covenant of good faith 

and fair dealing, declaratory relief, fraud—concealment, fraud—intentional 

misrepresentation, and unfair business practices.  For the contract-based and fraud causes 

of action, Techco sought $10,321,137 in damages and, for the unfair business practices 

cause of action, Techco sought $1,293,142 in restitution for rent paid.  Kilroy filed an 

answer and a cross-complaint seeking damages against Techco for breach of written lease 

and against Grafton for breach of written guaranty.   

The case was tried to a jury.  At the close of evidence, the trial court 

granted a directed verdict against Techco on its causes of action for declaratory relief, 

fraud—intentional misrepresentation, and unfair business practices.  The jury returned a 



 

 11

verdict in favor of Respondents and awarded Kilroy over $2 million in damages on its 

cross-complaint.  The jury found that Respondents did not intentionally fail to disclose 

any important fact that Techco did not know or could not reasonably have discovered.   

Judgment against Appellants and awarding Kilroy $2,067,848.04 in 

damages was entered.  The trial court denied Appellants’ motion for a new trial and 

motion to set aside the judgment.  

 

DISCUSSION 

I. 

Appellants’ Issue 1:  Interpretation of the Lease 
Provisions on the Obligation to Repair and Maintain the 

Roof Membrane and HVAC System 

A.  Introduction and Standard of Review 

Techco and Kilroy each asserted the other breached the terms of the Lease:  

Kilroy asserted Techco breached by unilaterally terminating the Lease and failing to pay 

rent, and Techco asserted Kilroy breached by failing to repair and maintain the roof 

membrane and HVAC system, causing Techco to vacate the leased premises.  The 

problems with the roof membrane and HVAC system are unquestionable and well 

documented.  The determination of which party was in breach of the Lease depended on 

which party had the obligation under the Lease to make repairs to the roof membrane and 

the HVAC system and to maintain them in good working order.   

The trial court construed the Lease, and paragraphs 7.1(f) and 7.1(g) in 

particular, and concluded that while Kilroy had the obligation to pay for maintenance of 

and repairs to the roof membrane and HVAC system, Techco had the obligation to make 

those repairs and keep the roof membrane and HVAC system in good working order.  

Based on that interpretation, the court instructed the jury as follows:  “[T]he court has 

interpreted exhibit 29, the lease document, in the following manner:  [¶]  Under 
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section 7.1 and 7.2, Kilroy did not have an obligation to maintain or repair the roof 

membrane;  [¶]  Under section 7.1 and 7.2, Kilroy did not have an obligation to maintain 

or repair the [HVAC] system;  [¶]  Under [section] 7.1 and 7.2, Kilroy did not have an 

obligation to maintain or repair the fire sprinkler system;  [¶]  Under [section] 7.1 and 

7.2, Kilroy did not have an obligation to maintain or repair the electrical system.  [¶]  

Further, section 7.1 (b) does not apply to this case, section 2.3 does not apply to this case, 

and section 9.6 (b) does not apply to this case.  [¶]  You were instructed that the sections 

must be interpreted in the manner I have just described.  The court’s interpretation of the 

above provisions does not alter the warranty provisions of section 2.2 or any other 

provisions of the lease.”   

Our goal in interpreting the Lease is to give effect to Kilroy and Techco’s 

mutual intent at the time of contracting.  (Founding Members of the Newport Beach 

Country Club v. Newport Beach Country Club, Inc. (2003) 109 Cal.App.4th 944, 955 

(Founding Members).)  We glean that intent from the Lease alone, if possible, giving its 

words their ordinary and popular meaning.  (Ibid.)  Nonetheless, “[e]xtrinsic evidence is 

admissible to prove a meaning to which the contract is reasonably susceptible.”  (Ibid.)  

We independently construe the Lease if (1) no extrinsic evidence was 

introduced, or (2) the extrinsic evidence was not in conflict.  (Founding Members, supra, 

109 Cal.App.4th at p. 955.)  “When the competent extrinsic evidence is in conflict, and 

thus requires resolution of credibility issues, any reasonable construction will be upheld if 

it is supported by substantial evidence.”  (Id. at p. 956.)  Because the relevant extrinsic 

evidence in this case was not in conflict, we independently construe the Lease. 

B.  Terms of the Lease 

We turn first to the language of the Lease.  In construing the Lease 

provisions, “[t]he whole of [the] contract is to be taken together, so as to give effect to 

every part, if reasonably practicable, each clause helping to interpret the other.”  (Civ. 

Code, § 1641.)  We are to understand the words of the Lease “in their ordinary and 
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popular sense” (id., § 1644) and may consider the circumstances under which the Lease 

was made and the matter to which it relates (id., § 1647; Lloyd’s Underwriters v. Craig & 

Rush, Inc. (1994) 26 Cal.App.4th 1194, 1197-1198). 

1.  Warranty Provisions (Paragraph 2.2) 

Paragraph 2.2 of the Lease is a mouthful, but it is the starting point.  

Paragraph 2.2, a warranty provision, provided that if “the required service contracts 

described in Paragraph 7.1(b) below are obtained by Lessee and in effect within thirty 

days following the Start Date,” then Kilroy would warrant (1) the existing fire sprinkler 

and HVAC systems are in good operating condition on the start date, and (2) the 

structural elements of the roof (exclusive of the roof membrane, which is governed by the 

provisions of paragraphs 7.1(b) and 7.1(f)) shall be free of material defects.  The 

warranty period was six months for the HVAC system and 30 days for the remaining 

systems.  To invoke the warranty, Techco had to provide Kilroy written notice “setting 

forth with specificity the nature and extent of such non-compliance, malfunction or 

failure.”    

Thus, as of the start date of the Lease, Kilroy had warranted (1) the existing 

fire sprinkler and HVAC systems were in good operating condition, and (2) the structural 

elements of the roof, exclusive of the roof membrane, were free of material defects.  

During the warranty period, Kilroy had the obligation to maintain and repair the roof 

membrane and the HVAC system.  There was no evidence, however, that Techco 

provided written notice of “non-compliance, malfunction or failure” during the warranty 

period. 

2.  Maintenance and Repair Provisions (Paragraphs 7.1 and 7.2) 

Outside of the warranty period, paragraphs 7.1 and 7.2 of the Lease set 

forth Techco’s and Kilroy’s respective maintenance and repair obligations under the 

Lease.  Paragraph 7.1(a) stated, in relevant part:  “Subject to the provisions of Paragraph 

. . . 7.2 (Lessor’s Obligations) . . . , Lessee shall, at Lessee’s sole expense, keep the 
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Premises, Utility Installations . . . , and Alterations in good order, condition and repair 

(whether or not the portion of the Premises requiring repairs . . . [is] reasonably or 

readily accessible to Lessee . . . ), including, but not limited to, all equipment or facilities, 

such as . . . HVAC equipment, . . . fire protection system, . . . roof[] membrane, subject to 

subparagraphs 7.1(b) and 7.1(f), below . . . .  Lessee, in keeping the Premises in good 

order, condition and repair, shall exercise and perform good maintenance practices, 

excluding the procurement and maintenance of the service contracts required by 

Paragraph 7.1(b) below, which shall be obtained by Lessor, subject to the obligation for 

Lessee to reimburse the costs thereof to Lessor.”  (Italics added.) 

In short, after expiration of the warranty period, Techco was responsible at 

its own expense to maintain and repair the leased premises, including the HVAC system, 

fire sprinkler system, and roof.  Those obligations were subject, however, to 

paragraphs 7.1(b) and 7.1(f). 

Paragraph 7.1(b) required the lessor (Kilroy) to “procure and maintain” 

service contracts for, among other things, the HVAC equipment, “fire extinguishing 

systems,” and “roof covering and drains.”  The service contracts were to be at “Lessee’s 

sole expense.”  Under the form lease, the lessee was required to procure, maintain, and 

pay for the service contracts.  The parties modified this provision to require Kilroy to 

procure and maintain the service contracts and Techco to pay for them.  As modified, the 

first part of paragraph 7.1(b) read:  “Lessor shall, at Lessee’s sole expense, procure and 

maintain contracts . . . for . . . the maintenance of the following equipment and 

improvements . . . .”  (Italics added.) 

Paragraph 7.1(f) (with paragraph 7.1(g)) was not part of the form lease, but 

was added to the Lease by the parties due to the results of the roof study and HVAC 

report.  Paragraph 7.1(f) stated, in relevant part:  “Lessor shall be responsible for [the] 

cost to maintain the roof membrane . . . .  However, on or before September 30, 2010, 

Lessor shall, at Lessor’s sole cost and expense, replace the roof membrane with a new 
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roof membrane having at least a 10-year estimated useful life, in which event, after the 

completion of the installation of the new roof membrane, Lessee thereafter shall be 

responsible for 100% of the annual roof maintenance and repair expenses for the roof 

membrane and any subsequent replacement thereof.”  (Italics added.) 

Paragraph 7.1(g), which also was added to the Lease after preparation of 

the roof study and HVAC report, stated, in relevant part:  “Notwithstanding the 

obligations of Lessor and Lessee provided in Paragraph 7.1 of this Lease, during the 

Original Term of the Lease, Lessee shall be responsible for the costs incurred by Lessor 

for the quarterly preventative maintenance service of the HVAC equipment and parts 

customarily used in such preventative maintenance service . . . .  All other repairs and/or 

replacements of HVAC packaged units shall be at Lessor’s sole cost and expense . . . .  If 

Lessor replaces an existing HVAC package unit with a new HVAC package unit (‘New 

HVAC Unit’), then Lessee shall be responsible [for] 100% of the maintenance of the 

New HVAC Unit.”  (Italics added.)  In other words, Techco was obligated to reimburse 

Kilroy for the quarterly maintenance service of the HVAC system.  Any other repairs or 

replacements would be “at [Kilroy]’s sole cost and expense.”   

Paragraph 7.2 set forth the lessor’s maintenance and repair obligations.  It 

stated, in relevant part:  “Subject to the provisions of Paragraphs 2.2 (Condition), 2.3 

(Compliance), 9 (Damage or Destruction) and 14 (Condemnation), it is intended by the 

Parties hereto that Lessor have no obligation, in any manner whatsoever, to repair and 

maintain the Premises, or the equipment therein, all of which obligations are intended to 

be that of the Lessee; except that Lessor shall be obligated to repair and maintain the 

structural elements of the roof (exclusive of the roof membrane), . . . as provided in 

Paragraphs 2.2 and 2.3 hereof, and Lessor initially shall obtain in its name, at the cost of 

Lessee, the Service Contracts as provided in Paragraph 7.1(b), above.”  (Italics added.)   
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3.  Synthesis 

If the relevant italicized passages from paragraphs 7.1(a), 7.1(g), and 7.2 of 

the Lease are synthesized and placed together, with ellipses omitted, each party’s 

respective obligations regarding the HVAC system and fire sprinkler systems after the 

warranty period ended are as follows:   

Lessee shall, at Lessee’s sole expense, keep the Premises, Utility 

Installations, and Alterations in good order, condition and repair (whether or not the 

portion of the Premises requiring repairs is reasonably or readily accessible to Lessee), 

including, but not limited to, HVAC equipment and fire protection system, subject to 

subparagraphs 7.1(b) and 7.1(f), below.  (¶ 7.1(a).)  Lessee shall be responsible for the 

costs incurred by Lessor for the quarterly preventative maintenance service of the HVAC 

equipment and parts customarily used in such preventative maintenance service.  All 

other repairs and/or replacements of HVAC packaged units shall be at Lessor’s sole cost 

and expense.  (¶ 7.1(g).)  It is intended by the Parties hereto that Lessor have no 

obligation, in any manner whatsoever, to repair and maintain the Premises, or the 

equipment therein, all of which obligations are intended to be that of the Lessee, except 

that Lessor initially shall obtain, in its name, at the cost of Lessee, the Service Contracts 

as provided in Paragraph 7.1(b).  (¶ 7.2.)   

If the relevant italicized passages from paragraphs 7.1(a), 7.1(f), and 7.2 of 

the Lease are synthesized and placed together, with ellipses omitted, each party’s 

respective obligations regarding the roof and roof membrane after the warranty period 

ended are as follows:   

Lessee shall, at Lessee’s sole expense, keep the Premises, Utility 

Installations, and Alterations in good order, condition and repair (whether or not the 

portion of the Premises requiring repairs is reasonably or readily accessible to Lessee), 

including, but not limited to, roof membrane, subject to subparagraphs 7.1(b) and 7.1(f), 

below.  (¶ 7.1(a).)  Lessor shall be obligated to repair and maintain the structural elements 
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of the roof (exclusive of the roof membrane).  (¶ 7.2.)  Lessor shall be responsible for the 

cost to maintain the roof membrane.  However, on or before September 30, 2010, Lessor 

shall, at Lessor’s sole cost and expense, replace the roof membrane with a new roof 

membrane.  (¶ 7.1(f).)  It is intended by the Parties hereto that Lessor have no obligation, 

in any manner whatsoever, to repair and maintain the Premises, or the equipment therein, 

all of which obligations are intended to be that of the Lessee, except that Lessor initially 

shall obtain, in its name, at the cost of Lessee, the Service Contracts as provided in 

Paragraph 7.1(b).  (¶ 7.2) 

4.  Making Repairs Distinguished from Paying for Them 

In the Lease provisions, the parties distinguished between the obligation to 

make or effectuate repairs and the obligation to pay for them.  When the Lease imposed 

the obligation to actually make repairs or replace equipment, it used words such as 

“repair,” “maintain,” “keep,” “replace,” or “procure.”  When the Lease imposed the 

obligation to pay, it used words such as “cost” or “sole expense.”  Paragraph 7.1(a) of the 

Lease makes this distinction by using the terms “sole expense” and “keep” to impose 

different obligations.  Thus, the “Lessee shall, at Lessee’s sole expense, keep the 

Premises, Utility Installations . . . , and Alterations in good order, condition and repair.”  

The lessee has the obligation both to do (“keep the Premises . . . in good . . . repair”) and 

to pay (“at Lessee’s sole expense”).  Paragraph 7.1(b) distinguishes between procuring 

and maintaining the service contracts, and paying for them.  The lessor “shall . . . procure 

and maintain contracts,” which shall be paid for “at Lessee’s sole expense.”  In 

describing the lessor’s maintenance and repair obligations, paragraph 7.2 stated the lessor 

shall “have no obligation, in any manner whatsoever, to repair and maintain the 

Premises,” except the lessor “shall be obligated to repair and maintain the structural 

elements of the roof.” 

Under paragraph 7.1(a) of the Lease, Techco, as lessee, had the obligation 

“to keep” the HVAC system “in good order, condition and repair.”  In other words, 



 

 18

Techco had the obligation to make or effectuate repairs to the HVAC system.  Under 

paragraph 7.1(g), such repairs “shall be at [Kilroy]’s sole cost and expense.”  

Paragraph 7.1(g) does not state Kilroy had the obligation “to keep” the HVAC system “in 

good order, condition and repair”—under paragraph 7.1(a), that obligation fell on 

Techco. 

A juxtaposition of paragraphs 7.1(a) and 7.2 of the Lease, against 

paragraphs 7.1(f) and 7.1(g), drives home the point.  Under paragraph 7.1(a), the lessee 

shall, “at Lessee’s sole expense, keep . . . in good order, condition and repair . . . the 

roof[] membrane,” and under paragraph 7.2, the lessor “shall be obligated to repair and 

maintain the structural elements of the roof (exclusive of the roof membrane).”  In 

contrast, under paragraph 7.1(f), the lessor “shall be responsible for [the] cost to maintain 

the roof membrane,” and under paragraph 7.1(g), “[a]ll other repairs and/or replacements 

of HVAC packaged units shall be at Lessor’s sole cost and expense.”  Neither 

paragraph 7.1(f) nor paragraph 7.1(g) obligated the lessor to “keep . . . in good order, 

condition and repair” or to “repair and maintain” the roof membrane and HVAC system. 

The plain meaning of these provisions is, once the warranty period ended, 

the lessor was not obligated to make repairs to the roof membrane and keep it in good 

order, condition, and repair; however, the lessor was obligated for pay for those repairs.  

The lessee (Techco) was responsible for getting the repairs done, and the lessor (Kilroy) 

was responsible for paying for the repairs.  

Relying on Wal-Noon Corp. v. Hill (1975) 45 Cal.App.3d 605, Appellants 

argue an obligation to pay for the cost of repairs necessarily confers the obligation to 

perform them.  In that case, the court stated, “it is necessarily implied in the covenant to 

repair at lessors’ ‘own cost and expense’ that the right to determine and control the 

nature, quality, course and manner, as well as the cost of repairs, is a concomitant of the 

burden so to do.”  (Id. at p. 611.)  But the lease in Wal-Noon Corp. v. Hill expressly 

imposed on the lessor the obligations to both make and pay for the repairs.  (Ibid.)  When, 
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as here, the lease allocates repair and payment obligations between lessor and lessee, the 

obligation to pay for repairs does not imply the obligation to make them too. 

C.  Extrinsic Evidence 

The extrinsic evidence was not in conflict.  The original proposed lease was 

a form that essentially made the lessee responsible for maintenance of and repairs to the 

entirety of the leased premises (except for the roof structure, bearing, exterior walls, and 

foundation) after the end of the warranty period and required the lessee to procure and 

pay for the service contracts under paragraph 7.1(b).  After receiving the roof study and 

HVAC reports, the parties drafted paragraphs 7.1(f) and 7.1(g), and altered 

paragraph 7.1(b) to require Kilroy to procure and maintain the service contracts.  Before 

entering into the Lease, Techco was given the opportunity to conduct whatever 

inspections of the leased premises Techco desired.  The roof study recommended 

substantial roof repairs, and Kilroy made $5,300 in roof repairs.  

This extrinsic evidence decidedly shows the parties wanted to carve out 

exceptions for the roof membrane and HVAC system from the requirement the lessee 

would maintain and repair the leased premises after the warranty period.  The language 

used in paragraphs 7.1(f) and 7.1(g) shows the parties agreed the exception would extend 

only to the obligation to pay for the repairs.  The obligation to make the repairs remained 

unchanged from the original proposed lease; that is, the lessee had the obligation to keep 

the roof membrane and HVAC systems in “good order, condition and repair.”  

D.  Rule of Practical Construction 

In the reply brief, Appellants argue Kilroy’s conduct in making repairs to 

the roof membrane and HVAC system before a controversy arose is evidence Kilroy 

construed the Lease as requiring it to both make and pay for repairs.  “‘[W]hen a contract 

is ambiguous, a construction given to it by the acts and conduct of the parties with 

knowledge of its terms, before any controversy has arisen as to its meaning, is entitled to 

great weight, and will, when reasonable, be adopted and enforced by the court.  
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[Citation.]  The reason underlying the rule is that it is the duty of the court to give effect 

to the intention of the parties where it is not wholly at variance with the correct legal 

interpretation of the terms of the contract, and a practical construction placed by the 

parties upon the instrument is the best evidence of their intention.’”  (Employers 

Reinsurance Co. v. Superior Court (2008) 161 Cal.App.4th 906, 921.)   

This rule of practical construction applies when a contract is ambiguous, 

which is not the case here.  Athough the evidence at trial did show that Kilroy undertook 

repairs to the HVAC system and roof membrane, this evidence is inconclusive in 

revealing the parties’ intent.  Any repairs made, at Techco’s request, to the HVAC system 

during the first six months of the Lease term (and repairs to the roof during the first 30 

days of that term) were covered by the warranty provisions of paragraph 2.2 of the Lease.  

Thereafter, repairs were made under the service contracts procured by Kilroy under 

paragraph 7.1(b).  Techco has not cited to evidence of repairs to the roof membrane or 

HVAC system, which did not come within the warranty or the service contracts.  By 

April 2009, a controversy between Techco and Kilroy had arisen, and by May 2009, 

when Techco filed its complaint, Kilroy was pursuing the complete replacement of the 

roof membrane, as was its obligation under paragraph 7.1(f). 

E.  Obligation to Comply with Building Codes 

Relying on Petroleum Collections Inc. v. Swords (1975) 48 Cal.App.3d 

841, 845 (Petroleum Collections), Appellants argue Kilroy had an obligation independent 

of the Lease to repair the roof membrane and HVAC system to bring the leased premises 

in compliance with building codes.  In Petroleum Collections, the landlord leased to the 

tenant real property on which the landlord had erected a sign without a building permit 

and which did not comply with county safety regulations.  (Id. at pp. 844-845.)  The court 

held the landlord’s failure to repair or replace the sign interfered with the tenant’s right to 

beneficial enjoyment of the property.  (Id. at p. 848.)  The landlord was “duty bound to 

comply with local building regulations” and could not avoid that duty “by foisting the 
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responsibility of repairing or replacing the unsafe structure it had installed before it 

leased the premises to an unsuspecting tenant merely because the lease obligated the 

tenant to keep the premises in good repair during the period of the tenancy.”  (Id. at 

p. 845.) 

This case is distinguishable from Petroleum Collections.  Techco was 

hardly the unsuspecting tenant.  Before entering the Lease, Techco was given every 

opportunity to have inspections conducted of the leased premises and learn of any 

building code violations.  The roof study and HVAC report were prepared and, as a 

consequence, paragraphs 7.1(f) and 7.1(g) were added to the Lease and paragraph 7.1(b) 

was changed.  Although, as we have concluded, those provisions did not require Kilroy to 

make the repairs to the roof membrane and HVAC system, they did require Kilroy to pay 

for any repairs, and paragraph 7.1(f) required Kilroy, at its own expense, to replace the 

roof membrane by September 30, 2010.  And, of course, the Lease included a warranty of 

30 days for the roof membrane and six months for the HVAC system.  

At trial, Appellants asked their roof expert whether the leased premises 

would have been in violation of the building code if the roof membrane were not 

watertight when Techco took possession in October 2007.  The trial court sustained an 

objection to that question, and to a similar question asked of Appellants’ HVAC expert 

about the HVAC system.  In light of our distinction of Petroleum Collections, sustaining 

the objections, if erroneous, was harmless.   

F.  Conclusion 

The trial court correctly construed the Lease and instructed the jury.  The 

Lease placed the obligation on Techco to repair and maintain the roof membrane and 

HVAC system after the warranty period, and placed the obligation on Kilroy to pay for 

those repairs.  It was neither unreasonable nor irrational to impose that obligation on 

Techco, inasmuch as the draft lease imposed those very same obligations on the lessee.  

By adding paragraphs 7.1(f) and 7.1(g), the parties reallocated the obligation to pay for 
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repairs to Kilroy, leaving unchanged the general obligation imposed on Techco under 

paragraph 7.1(a) to keep the leased premises, including the roof membrane and HVAC 

system, in good order, condition, and repair. 

The condition of the roof membrane and HVAC system therefore did not 

place Kilroy in breach of the Lease.  There was no evidence at trial that Kilroy ever 

declined to pay for repairs to the roof membrane or HVAC system undertaken by Techco.  

II. 

Appellants’ Issue 2:  Exclusion of Parol Evidence  
of Alleged Fraudulent Misrepresentations 

Techco’s third amended complaint included causes of action for both 

fraudulent concealment and intentional misrepresentation.  At the close of evidence, the 

trial court granted Kilroy’s motion for a directed verdict on the misrepresentation cause 

of action, stating, “[i]t will not go to the jury.”  The concealment claim did go to the jury, 

and the jury rejected it.   Techco does not challenge the jury verdict on the concealment 

cause of action.   

On the intentional misrepresentation cause of action, Appellants argue the 

trial court erred by excluding evidence of fraudulent misrepresentations made by Kilroy 

before the parties entered into the Lease.  In Appellants’ opening brief, Appellants 

describe those misrepresentations as statements made by Axtell to Grafton that the 

building was “in good condition” and argues those statements were false because MIC 

was present in the fire sprinkler system.  

Appellants argue it was “critical” that they “be permitted to present 

evidence about the statements made by Kilroy prior to when the Lease was signed.”  But 

nowhere in Appellants’ opening brief do Appellants identify any specific instances in 

which the trial court excluded evidence of misrepresentations.  In Respondents’ brief, 

Respondents identify only two such instances:  (1) the trial court sustained an objection to 
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a draft of the Lease and (2) the trial court sustained an objection to a question about 

prelease discussions regarding the condition of the roof.  

As to the first instance, Appellants made no offer of proof in the trial court 

and do not explain in their appellate briefs how the draft lease was relevant to its 

misrepresentation cause of action.  To the extent that cause of action was based on 

representations in the Lease about the condition of the leased premises, the draft lease 

would not have been relevant or necessary.  The second instance identified by 

Respondents arose during the direct examination of Saleen, Grafton’s erstwhile business 

partner, when the trial court sustained an objection to a question asking about prelease 

discussions over the condition of the roof.  Appellants again made no offer of proof at 

trial and do not explain in their appellate briefs why the trial court abused its discretion in 

sustaining that objection.   

In Appellants’ reply brief, Appellants for the first time identify specific 

instances in which, they claim, the trial court erroneously excluded testimony and 

evidence necessary to support the misrepresentation cause of action.  Outside the matter 

of the draft lease, the evidence identified in Appellants’ reply brief concerns the condition 

of the HVAC units, the roof membrane, and the exhaust fans.  None of this was presented 

in Appellants’ opening brief, which argues only that Axtell misrepresented the condition 

of the fire sprinkler system, and which does not cite to any excluded evidence.  We deem 

the arguments made for the first time in the reply brief to be waived.  (Chicago Title Ins. 

Co. v. AMZ Ins. Services, Inc. (2010) 188 Cal.App.4th 401, 427-428 (Chicago Title); 

Employers Mutual Casualty Co. v. Philadelphia Indemnity Ins. Co. (2008) 169 

Cal.App.4th 340, 349-350; Cold Creek Compost, Inc. v. State Farm Fire & Casualty Co. 

(2007) 156 Cal.App.4th 1469, 1486 [“Arguments cannot properly be raised for the first 

time in an appellant’s reply brief, and accordingly we deem them waived in this 

instance”].) 
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III. 

Appellants’ Issue 3:  Exclusion of Character Evidence 
of Grafton 

Appellants argue the trial court erred by excluding testimony by Grafton 

that he was involved in charity work and was a “family man.”  Appellants elicited that 

testimony to rehabilitate Grafton’s credibility after it had been attacked.  

During cross-examination of Saleen, the following occurred: 

“Q  [Kilroy’s counsel] And it is true, is it not, that you believe that 

Mr. Grafton is not an honorable businessman, correct? 

“A  [Saleen]  Um, I think—yeah, I think in my deposition I referred to him 

as that, yes. 

“Q  Okay.  And you’ve had considerable dealings with Mr. Grafton, 

correct? 

“A  I’ve known Mr. Grafton for a number of years, yes. 

“Q  Okay.  And you believe that you cannot rely on his word in a business 

deal, correct? 

“A  I believe during my deposition it was something like that, yes. 

“Q  Well, not only during your deposition, but that’s what you believe, 

correct? 

“A  Yes.”  

On redirect examination, Techco’s counsel asked Saleen questions that led 

him to confirm his belief that Grafton was not an honorable person: 

“Q  [Techco’s counsel] . . .  [¶]  You were just asked if you thought Mr. 

Grafton is an honorable person; do you recall that?  

“A  [Saleen]  Yes. 

“Q  And you don’t, do you? 

“A  No.”    
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Later, Appellants’ counsel asked Grafton whether he was “involved in 

charity work” and whether he was “a family man.”  The trial court sustained objections to 

both questions.  

“Evidence of the good character of a witness is inadmissible to support his 

credibility unless evidence of his bad character has been admitted for the purpose of 

attacking credibility.”  (Evid. Code, § 790; People v. Taylor (1986) 180 Cal.App.3d 622, 

629-630.)  Character evidence to rehabilitate credibility is limited to evidence of the 

witness’s honesty or veracity, and “[e]vidence of traits of his character other than honesty 

or veracity, or their opposites, is inadmissible to attack or support the credibility of a 

witness.”  (Evid. Code, § 786.)  The Law Revision Commission comment to Evidence 

Code section 786 explains:  “Section 786 limits evidence relating to the character of a 

witness to the character traits necessarily involved in a proper determination of 

credibility.  Other character traits are not sufficiently probative of a witness’ honesty or 

veracity to warrant their consideration on the issue of credibility.”  (Cal. Law Revision 

Com. com., 29B pt. 2 West’s Ann. Evid. Code (1995 ed.) foll. § 786, p. 644.) 

Respondents attacked Grafton’s credibility through Saleen’s testimony; 

therefore, Appellants were permitted to present evidence of Grafton’s character for 

honesty or veracity.  Appellants’ counsel asked Grafton, however, whether he was 

“involved in charity work” and was a “family man.”  Those characteristics, praiseworthy 

as they are, are not necessarily involved in a proper determination of credibility.  In any 

event, exclusion of this evidence was harmless given the state of the record. 

IV. 

Appellants’ Issue 4:  Admission of Evidence of  
Settlement Communications 

Evidence of settlement offers and negotiations is inadmissible to prove 

liability.  (Evid. Code, § 1152, subd. (a); Simandle v. Vista de Santa Barbara Associates, 

LP (2009) 178 Cal.App.4th 1317, 1323.)  Appellants argue the trial court erred by 
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receiving in evidence, as exhibits 1716 and 1717, two documents which, they contend, 

constituted settlement communications.  Appellants neglect to mention, at least in their 

opening brief, that they requested the trial court to receive these exhibits in evidence, 

prompting Respondents to argue invited error.  Relying on Zhou v. Unisource Worldwide 

(2007) 157 Cal.App.4th 1471, Respondents also argue exhibit 1716 was admissible as an 

“‘itemization’ of the amounts that Techco claimed it had overpaid in rent to Kilroy during 

the course of its tenancy.”  

If exhibits 1716 and 1717 constituted settlement communications, we agree 

with Respondents any error in admitting them was invited.  To understand why, some 

background is necessary. 

In May 2009, soon after the complaint was filed, Grafton and Axtell met in 

an attempt to settle the underlying dispute.  Beforehand, Techco had prepared a document 

that included an outline of issues and a settlement proposal.  That document became 

exhibit 1716.  After the meeting, Kilroy sent Grafton a follow-up letter making a 

counterproposal.  The letter became exhibit 1717.   

At the outset of trial, Appellants moved in limine to exclude all evidence of 

settlement communications, including exhibits 1716 and 1717.  The trial court denied the 

motion as being “unsupported” because there was “no evidence about what really 

happened or what the foundation of these letters might be or the authentication or the 

events that occurred in the discussion at those meetings.”  When Appellants’ counsel 

asked if denial of the motion in limine would be without prejudice, the court stated, “I 

think I’ve already answered that question in a general sense.”  

During opening statement, Respondents’ counsel argued the evidence 

would show that Techco’s complaints about the leased premises were just an excuse to 

get out of the Lease.  Counsel referred to the May 2009 meeting between Grafton and 

Axtell and argued, “[y]ou’ll also see the evidence that at that meeting Mr. Grafton said, ‘I 
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need $1.8 million in rent relief.  I need you to give me back $1.8 million or I can’t go 

on.’”  Appellants’ counsel voiced no objection. 

Respondents’ counsel later examined Axtell about his meeting in May 2009 

with Grafton.  After Axtell identified exhibit 1716 (referred to at that point as 

exhibit 393), Respondents’ counsel asked if he could publish the exhibit, and Appellants’ 

counsel objected under Evidence Code section 1152.  The trial court asked to see the 

exhibit, after which the record does not indicate whether the court overruled or sustained 

the objection.  Axtell then testified about exhibit 1716 and his response to it, which was 

exhibit 1717 (referred to at that point as exhibit 394).  Respondents’ counsel asked if he 

could publish exhibit 1717.  Appellants’ counsel did not object, the court granted the 

request, and Respondents’ counsel continued to examine Axtell on exhibit 1717.  

During Grafton’s direct examination, Appellants’ counsel questioned him 

about the May 2009 meeting with Axtell.  Grafton denied saying he needed $1.8 million 

or else “couldn’t go on.”  Once Grafton identified exhibits 1716 and 1717, Appellants’ 

counsel asked the trial court to receive them in evidence.  

“Under the doctrine of invited error, when a party by its own conduct 

induces the commission of error, it may not claim on appeal that the judgment should be 

reversed because of that error.  [Citations.]  But the doctrine does not apply when a party, 

while making the appropriate objections, acquiesces in a judicial determination.  

[Citation.]  As this court has explained:  ‘“An attorney who submits to the authority of an 

erroneous, adverse ruling after making appropriate objections or motions, does not waive 

the error in the ruling by proceeding in accordance therewith and endeavoring to make 

the best of a bad situation for which he was not responsible.”’  [Citation.]”  (Mary M. v. 

City of Los Angeles (1991) 54 Cal.3d 202, 212-213.) 

The trial court denied Appellants’ motion in limine to exclude 

exhibits 1716 and 1717 solely on the ground there had been no evidence presented yet 

about what occurred at the May 2009 meeting between Grafton and Axtell.  Appellants 
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argue the denial was with prejudice, but the court’s comment that the issue of prejudice 

had been answered “in a general sense” together with the ground for denying the motion 

shows such denial was without prejudice.  When Respondents’ counsel mentioned the 

May 2009 meeting in opening statement and when he asked Axtell questions about it, 

Appellants’ counsel did not object; indeed, when arguing the motions in limine, 

Appellants’ counsel stated, “I don’t have a problem with them putting witnesses on the 

stand to talk about this meeting that took place.”  Although Appellants objected to 

publishing exhibit 1716, no ruling appears in the record, and Appellants did not object to 

publishing exhibit 1717.  Appellants never renewed their motion to exclude exhibits 1716 

and 1717, and instead requested their receipt in evidence.  

Because Appellants did not renew their request to exclude exhibits 1716 

and 1717 and did not object to questioning on the subject of the May 2009 meeting, there 

was no adverse ruling by the trial court to which Appellants might have submitted.  Thus, 

Appellants invited any error by requesting the trial court to receive exhibits 1716 and 

1717 in evidence. 

V. 

Appellants’ Issue 5:  Trial Court’s Interpretation of 
Paragraph 9.6(b) of the Lease 

Appellants argue the trial court erred by interpreting paragraph 9.6(b) of the 

Lease as not applying to the circumstances of this case and by finding Techco did not 

have the right to terminate the Lease under that paragraph.  The trial court stated on the 

record its interpretation of paragraph 9.6(b) as follows:  “I pondered section 9.6 also at 

your invitation before lunch, and concluded that my analysis squares with [Kilroy]’s 

analysis of what section 9.6 is all about.  And, more importantly, what it’s not all about.  

As you read the entirety of section 9, I’m left with a conclusion that those definitions at 

the beginning of section 9 about premises partial damage and premises total destruction 
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and the other language here is not the type of circumstance we have here.  So I don’t 

think 9.6 applies here.”  

In Appellants’ opening brief, Appellants argue the trial court’s 

interpretation of paragraph 9.6(b) was “communicated through Jury Instruction 

number 11,” which, according to Appellants, “incorrectly interpreted the Lease and then 

prevented the jury from decid[ing] how the law should apply to the facts.”  Respondents’ 

special instruction No. 11 concerned notice of breach pursuant to paragraph 13.6 of the 

Lease, not terminating the Lease under paragraph 9.6(b).  Appellants do not offer a 

record citation to show they objected to that instruction. 

At page 23 of Appellants’ reply brief, Appellants inform us for the first 

time that the trial court squarely instructed the jury that paragraph 9.6(b) of the Lease did 

not apply—a useful piece of information missing from the opening brief—and asserts 

that instruction precluded the jury from deliberating whether Techco had properly 

terminated the Lease.2  We deem that assertion waived.  (Chicago Title, supra, 188 

Cal.App.4th at pp. 427-428.)   

Nonetheless, we agree with the trial court’s interpretation of paragraph 9.6 

of the Lease and conclude it did not apply to this case.  Standing alone, paragraph 9.6(b) 

appears to apply to any situation in which the lessor is obligated to make repairs and fails 

to do so.3  But section 9 of the Lease, read as a whole, and in context with other 

                                              
  2  The trial court informed the jury, “section 9.6 (b) does not apply to this case.”  
  3  Paragraph 9.6(b) of the Lease read, in relevant part:  “(b)  Remedies.  If Lessor is 
obligated to repair or restore the Premises and does not commence, in a substantial and 
meaningful way, such repair or restoration within 90 days after such obligation shall 
accrue, Lessee may, at any time prior to the commencement of such repair or restoration, 
give written notice to Lessor and to any Lenders of which Lessee has actual notice, of 
Lessee’s election to terminate this Lease on a date not less than 60 days following the 
giving of such notice.  If Lessee gives such notice and such repair or restoration is not 
commenced within 30 days thereafter, this Lease shall terminate as of the date specified 
in said notice.  If the repair or restoration is commenced within such 30 days, this Lease 
shall continue in full force and effect.”  



 

 30

provisions of the Lease, must be interpreted as providing a remedy for a substantial 

casualty, not for breach of the lessor’s repair obligations.   

The trial court found the definitions of paragraph 9.1 to be persuasive, and 

we do too.  Paragraph 9.1 defined the terms “Premises Partial Damage,” “Premises Total 

Destruction,” “Insured Loss,” “Replacement Cost,” and “Hazardous Substance 

Condition.”  In paragraph 9.1(a), the term “Premises Partial Damage” was defined to 

mean “damage or destruction to the improvements on the Premises, other than Lessee 

Owned Alterations and Utility Installations, which can reasonably be repaired in 6 

months or less from the date of the damage or destruction.”  Paragraph 9.1(a) included 

this exception:  “Notwithstanding the foregoing, Premises Partial Damage shall not 

include damage to windows, doors, and/or other similar items which Lessee has the 

responsibility to repair or replace pursuant to the provisions of Paragraph 7.1”  In 

paragraph 9.1(b), the term “Premises Total Destruction” was defined to mean “damage or 

destruction to the Premises, other than Lessee Owned Alterations and Utility Installations 

and Trade Fixtures, which cannot reasonably be repaired in 6 months or less from the 

date of the damage or destruction.”  

Read with these definitions in mind, paragraph 9.6(b) of the Lease provided 

a remedy when the lessor failed to perform an obligation to repair Premises Partial 

Damage or Premises Total Destruction under section 9.  It is significant that 

paragraph 9.6(b) did not itself impose a repair or restore obligation on the lessor:  

Paragraph 9.6(b) starts off by saying, “If Lessor is obligated to repair or restore the 

Premises . . . .”  (Italics added.)  The lessor’s obligations to repair or restore under 

section 9 were set forth in paragraphs 9.2, 9.3, 9.4, and 9.5.  Paragraph 9.2 concerned 

partial damage that is an insured loss, which is not the case here.  Paragraph 9.3 

concerned partial damage that is not an insured loss.  In the case of an uninsured loss that 

is not caused by the lessee’s grossly negligent or willful act, paragraph 9.3 gave the lessor 
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the option either to “repair such damage as soon as reasonably possible at Lessor’s 

expense” or to terminate the Lease.   

Appellants contend Kilroy breached an obligation under section 7, not 

section 9.  If paragraph 9.6 were construed to include all repair and maintenance 

obligations, it would nullify those provisions of section 7 that allocated repair and 

maintenance obligations to the lessee. 

Paragraphs 9.1(a) and 9.1(b) of the Lease must be read in context with 

paragraphs 7.1 and 7.2.  Paragraphs 9.1(a) and 9.1(b) refer to damage and destruction.  

Paragraphs 7.1 and 7.2 refer to repair and maintenance of the leased premises.  These are 

distinct.  If an HVAC unit is broken and needs fixing, that is repair and maintenance 

under section 7.  If a water main bursts, floods the leased premises, and destroys the slab 

and floors, that is damage and destruction, i.e., Partial Premises Damage, under section 9.  

Paragraph 9.6(a)4 is also important because it permitted abatement of rent 

in proportion to the degree to which the lessee’s use of the leased premises is impaired by 

Premises Partial Damage or Premises Total Destruction for which the lessee is not 

responsible.  The lessee’s responsibilities regarding Premises Partial Damage and 

Premises Total Destruction were set forth in paragraphs 9.2 and 9.3.  Paragraph 9.6(a) 

ended by confirming:  “All other obligations of Lessee hereunder shall be performed by 

Lessee, and Lessor shall have no liability for any such damage, destruction, remediation, 

repair or restoration except as provided herein.”   

                                              
  4  Paragraph 9.6(a) of the Lease read:  “(a)  Abatement.  In the event of Premises Partial 
Damage or Premises Total Destruction or a Hazardous Substance Condition for which 
Lessee is not responsible under this Lease, the Rent payable by Lessee for the period 
required for the repair, remediation or restoration of such damage shall be abated in 
proportion to the degree to which Lessee’s use of the Premises is impaired, but not to 
exceed the proceeds received from the Rental Value Insurance.  All other obligations of 
Lessee hereunder shall be performed by Lessee, and Lessor shall have no liability for any 
such damage, destruction, remediation, repair or restoration except as provided herein.” 
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Finally, section 9 of the Lease must be read with section 13, which 

governed remedies for breach of the Lease.  Paragraph 13.2 governed the lessor’s 

remedies for the lessee’s breach, and paragraph 13.6 governed the lessee’s remedies for 

the lessor’s breach.  Because Techco alleged Kilroy breached its maintenance and repair 

obligations under section 7, Techco’s remedy would have been found in paragraph 13.6, 

not paragraph 9.6(b). 

In sum, paragraph 9.6(b) of the Lease governed the lessee’s right to 

terminate the Lease for the failure of the lessor to perform its repair and restoration 

obligations imposed under section 9 for casualty loss to the leased premises.  The lessor’s 

and lessee’s respective obligations to repair and maintain the roof, fire sprinkler system, 

and HVAC system were set forth in paragraphs 7.1 and 7.2 of the Lease, and remedies 

for their breach were set forth in section 13.  The trial court correctly concluded 

paragraph 9.6(b) did not apply to this case and did not err by so instructing the jury. 

VI. 

Appellants’ Issue 6:  Directed Verdict Against Techco on 
Its Claim for Failure to Procure Service Contracts 

Techco’s breach of contract cause of action included the claim that Kilroy 

failed to procure the service contracts required under paragraph 7.1(b) of the Lease.  It 

stated, in relevant part:  “Lessor shall, at Lessee’s sole expense, procure and maintain 

contracts . . . for, and with contractors specializing and experienced in the maintenance of 

the following equipment and improvements, if any, if and when installed on the 

Premises:  (i) HVAC equipment, . . . (iii) fire extinguishing systems, including fire alarm 

and/or smoke detection, . . . (v) roof covering and drains, . . . and (ix) any other 

equipment or services, if reasonably required by Lessor.” 

The trial court decided the service contract claim adversely to Techco at the 

directed verdict stage.  The court stated:  “Service contracts are also going to fall by the 

wayside at this point for a couple of reasons.  I don’t recall that there’s evidence of a lack 
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of service contracts.  In fact, the evidence we have is regarding the existence of an 

air-conditioning service contract.  We must have had half a dozen witnesses testify about 

how many times the air-conditioning people went out there.  And then I think we had 

testimony about a sprinkler repair contract.  But what’s more important to the court is that 

I cannot leap the chasm between a possibility that there was evidence of the lack of a 

service contract and damage to the plaintiff.  [¶]  The plaintiff’s claim assumes too much 

there.  Assumes too much and proves too little.  So that one is going to drop by the 

wayside here.”  

In reviewing the directed verdict against Techco, we review the evidence in 

the light most favorable to it, resolve all conflicts and inferences in its favor, and 

determine de novo whether substantial evidence tends to support each element of 

Techco’s case.  (Heller v. Pillsbury Madison & Sutro (1996) 50 Cal.App.4th 1367, 

1392-1393.) 

Appellants argue the trial court erred because Techco produced evidence 

showing that Kilroy did not obtain service contracts for the fire sprinkler system or for 

the roof, and that both systems fell into disrepair and failed.  The evidence showed that 

Kilroy procured maintenance service contracts of some kind for the HVAC system, roof, 

and fire sprinkler system.  Property manager Janelle Strand testified Kilroy had procured 

service contracts for the HVAC system, fire sprinkler system, and roof.  She testified the 

service contractor for the fire sprinkler system “monitor[ed] the pipes to make sure that 

there’s no[] problems” and would conduct repairs on the pipes “if there’s an alarm.”  

Axtell also testified Kilroy had procured a service contract for the roof and a monitoring 

system for the fire sprinkler system.  

Strand testified, however, that the maintenance contract for the fire 

sprinkler system did not include inspection, testing, and treating the pipes for MIC, and 

included repairs only in response to an alarm.  Techco argues paragraph 7.1(b) of the 

Lease required Kilroy to procure a maintenance contract for the fire sprinkler system that 
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included periodic MIC testing and treatment because MIC had been detected and treated 

in the system in 1998, and once MIC is detected in a fire sprinkler system, the system 

should be tested periodically to determine whether MIC has reappeared and treated if 

necessary.  

Assuming Appellants’ interpretation of paragraph 7.1(b) is correct, we 

agree with the trial court that Appellants failed to present sufficient evidence for the jury 

to conclude any damages to Techco were caused by the lack of a service contract to 

inspect and treat the fire sprinkler system for MIC.  Appellants’ theory of how the failure 

to procure this kind of maintenance contract caused Techco’s damages is as follows:  

“The system had previously failed because of its infection with MIC, and the failure by 

Kilroy to have a proper service contract for the system allowed the system to fail once 

again.  The failure to have the service contract lead to the lack of inspection, the lack of 

testing, and the lack of treatment, and ultimately, the catastrophic failure of the sprinkler 

system.”  The missing link in Appellants’ logic lies between the failure of the sprinkler 

system and Techco’s claimed damages of over $10 million.  In their appellate briefs, 

Appellants cite no evidence to support the proposition that the problems in the fire 

sprinkler system caused Techco to vacate the premises and go out of business.   

Contrary to Appellants’ theory of damage, the fire sprinkler leaks in 2008 

were somewhat minor, and in early 2009, long before the big leak on Father’s Day of that 

year, Kilroy was accepting bids for replacing the fire sprinkler system.  Later in 2009, 

Kilroy entered into a contract to replace the fire sprinkler system.  The trial court did not 

err by granting a directed verdict on Techco’s claim that Kilroy breached 

paragraph 7.1(b) of the Lease. 

VII. 

Appellants’ Issue 7:  Exclusion of OSHA Consultant’s Report 

Techco commissioned an OSHA safety consultant to determine whether 

water intrusion and mold violated OSHA regulations and whether Techco faced any 
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liability from employees.  The consultant prepared a report concluding Techco was not in 

compliance with OSHA due to leaks in the fire sprinkler system.  

The heading for issue 7 in Appellants’ opening brief is “The court 

committed reversible error when it excluded the report documenting OSHA violations 

present at the building.”  (Underscoring, boldface, and some capitalization omitted.)  The 

text following this heading argues evidence of OSHA violations was relevant, but does 

not assert the trial court erred by excluding the OSHA report and does not even identify 

where in the record the trial court sustained an objection to the report.  The only 

evidentiary error asserted in Appellants’ opening brief is the trial court erred “[b]y 

preventing Techco from admitting the Allergen Mold report that detailed the presence of 

toxic mold in the building.”  (Italics added.)   

As Respondents point out, Allergen Mold Assessment’s report was 

received in evidence as exhibit 142 without objection.  Respondents explain the OSHA 

report was offered into evidence as exhibit 144 and was rejected by the trial court as an 

expert report which lacked foundation.   

In Appellants’ reply brief, Appellants for the first time argue the OSHA 

consulting report was admissible and relevant, not to establish OSHA violations, but to 

show Grafton’s state of mind upon reading the report.  The argument is too late and too 

little.  It is too late because we deem arguments made for the first in the reply brief to be 

waived.  (Chicago Title, supra, 188 Cal.App.4th at pp. 427-428.)  It is too little because 

the OSHA consulting report was inadmissible to show Grafton’s state of mind.  Under 

Evidence Code section 1250, subdivision (a)(1), “evidence of a statement of the 

declarant’s then existing state of mind” is not made inadmissible by the hearsay rule if 

“offered to prove the declarant’s state of mind.”  The OSHA consulting report was not 

evidence of a statement made by Grafton because he did not prepare the report, i.e., he 

was not the declarant.   
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Moreover, the trial court permitted Grafton to testify on his state of mind 

upon reading the OSHA consulting report.  He testified the report caused him concern 

because it used the words “dangerous” and “life-threatening.”  The trial court did not err 

by excluding the OSHA consulting report. 

VIII. 

Appellants’ Issue 8:  Exclusion of Videotape Showing 
Leaks in Fire Sprinkler System and HVAC System 

Appellants argue the trial court erred by excluding a videotape showing 

leaks in the fire sprinkler system and HVAC system.  The trial court sustained an 

objection that the videotape was cumulative.  The trial court did not err by sustaining the 

objection.  Just before Appellants offered the videotape, James Moore had testified at 

length about photographs he took of the leaks in the fire sprinkler and HVAC systems. 

All of those photographs were published to the jury.   

Appellants assert the trial court allowed Respondents to play for the jury a 

videotape (exhibit 531) to rebut their claims of leaks in the fire sprinkler and HVAC 

systems.  Appellants did not object to this videotape; and, therefore, they waived any 

objection to it.  (Telles Transport., Inc. v. Workers’ Comp. Appeals Bd. (2001) 92 

Cal.App.4th 1159, 1167.)  

IX. 

Appellants’ Issue 9:  Testimony and Report of Kilroy’s 
Damages Expert 

In Appellants’ opening brief, Appellants argue the trial court erred by 

allowing Respondents’ damages expert, Barbara Luna, to testify about the cost to repair 

the leased premises after Techco vacated them and by receiving in evidence her report, 

identified as exhibit 1776.  Appellants waived any objections by not objecting at trial to 

Luna’s testimony or exhibit 1776.  (Telles Transport., Inc. v. Workers’ Comp. Appeals 

Bd., supra, 92 Cal.App.4th at p. 1167.) 
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In Appellants’ reply brief, Appellants change tack and argue the trial court 

erred by receiving exhibit 526, tab 16, in evidence.  Appellants do not mention or cite 

exhibit 526, tab 16, in their opening brief and do not provide a record citation for it.  

Appellants’ challenge to exhibit 526, tab 16, therefore is waived too.  (Chicago Title, 

supra, 188 Cal.App.4th at pp. 427-428.)   

DISPOSITION 

The judgment is affirmed.  Respondents shall recover costs incurred on 

appeal. 
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