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*                *                *

Jeffrey S. (father) appeals from the juvenile court’s dispositional order removing his daughters Marissa (born January 2010) and Alyssa (born July 2011) from his physical custody.  (Welf. & Inst. Code, § 361, subd. (c); all further statutory references are to this code.)  Father contends there is insufficient evidence to support the removal order, and the court failed to consider reasonable alternatives.  Finding no basis to overturn the order, we affirm. 

I

Factual and Procedural Background

In March 2011, the Orange County Social Services Agency (SSA) took Vanessa S. (born September 1998) into protective custody.  According to the detention report, Vanessa lived with her father, but regularly stayed with various school friends in Anaheim.  After father failed to retrieve Vanessa, and the friend’s parent informed father Vanessa could no longer stay with the family, father told the woman, “‘She’s not my fucking problem.  Take her to the police department.’”  SSA became aware of the situation and took Vanessa to Orangewood Children’s Home.

Father had three older children with Vanessa’s mother Sherri.  The family had a significant history of involvement with SSA, including four prior dependency petitions since 1990.  Vanessa’s two oldest siblings were now adults.  Vanessa’s 15‑year‑old brother was a ward of the juvenile court.  (§ 602.)  SSA provided family maintenance services to father and Vanessa until the juvenile court terminated dependency jurisdiction in January 2011.  At the time of the current incident, father had sole custody of Vanessa with monitored visitation for Sherri.

Father had a criminal history dating to 1986 that included physical child abuse, possession of controlled substances, weapons possession, and theft-related crimes.  Sherri also had a long criminal history including drug offenses, theft-related crimes, and prostitution.

SSA filed a petition in March 2011 alleging Vanessa had suffered, or was at substantial risk of suffering serious physical harm or illness resulting from the failure or inability of the parents to supervise or protect her, and they willfully or negligently failed to provide her with adequate food, clothing, shelter, and lacked the ability to provide regular care due to their mental illness or substance abuse.  (§ 300, subd. (b).)  The petition also alleged Vanessa had been left without any provision for support.  (§ 300, subd. (g).)  SSA placed Vanessa with the maternal grandparents.
 

Father was uncooperative with the social worker.  He refused to provide his address or submit to an in-person interview, and threatened to file a civil harassment suit against SSA.  He declared Vanessa was a spoiled brat, and quipped the social worker could “watch her nails dry” because “he wasn’t going to do anything.”

When SSA filed its petition, father and his girlfriend Jennifer A. (sometimes mother) had a 13-month-old daughter, Marissa S., and Jennifer was pregnant with the couple’s child due in July 2011.  In February 2011, father became Marissa’s sole caretaker when Jennifer was arrested for possessing methamphetamine.  Social workers soon located father and Marissa at a Costa Mesa motel, and the social worker detained Marissa.  She and father were in a motel room with several other people.  The social worker reported Marissa “appeared unacceptably dressed and was not wearing pants.  [She] appeared somewhat dirty and had a very full diaper. . . .  The child had some redness to her genital and anal areas which were probably due to her full diaper.”  Father had a small quantity of marijuana on his person, but claimed to have a “prescription.” 

Father explained he had been uncooperative with SSA concerning Vanessa because he feared losing Marissa and “did not want to lose his housing funding” and other welfare benefits.  The social worker explained the importance of an upcoming Team Decision Meeting and invited father to attend, and also urged him to appear at the detention hearing.  Father replied, “‘it depends how loaded I get because of all this.  I might not go.’”  Father said he was “‘done’ and handed the baby to [the social worker]” stating he needed to “‘start taking care of [himself] now’ and . . . ‘I’m not doing this again.’”

These developments prompted SSA to file a petition alleging Marissa was at risk of serious physical harm.  (§ 300, subds. (b) & (j) [sibling abuse].)  The petition cited father’s recent conduct towards Vanessa, and the previous dependencies involving father’s older children.  The petition alleged both father and Jennifer had unresolved issues with substance abuse and domestic violence, and described several violent incidents in detail.  The petition also alleged Jennifer used methamphetamine during her current pregnancy and had untreated mental health issues.  In addition to her mid-February arrest for possession of methamphetamine, Jennifer had suffered several mental health holds under section 5150.  Although she reportedly heard voices and made threats against Marissa, father allowed Jennifer to have unmonitored access with Marissa.
  According to the detention report, the parents had an “on again off again” relationship but did not currently reside together.  Father “smoke[ed] marijuana daily,” sleeps “a lot and does not feed the child and she . . . is hungry.”

According to initial reports prepared for the jurisdiction and disposition hearing, father would not cooperate in discussing the allegations of the petition.  He cursed, raised his voice “and gave very vague answers” to the social worker’s questions.  He did not “want to hear any negativity” and was “tired of [SSA’s] shit.”  The social worker described father as presenting “himself . . . in a hostile [manner], which the [social worker] interpreted as very intimidating.”  Father boasted he knew “everything,” and “could teach a parenting class.”

All of father’s drugs tests were positive for marijuana, and he failed to produce evidence he had a medical prescription allowing him to use the drug.  He complained drug testing was “ridiculous.”  He also told the social worker he would rather have Vanessa live in foster care than with the maternal grandparents, who the social worker observed she had “known her whole life and [felt] very comfortable with.”  Vanessa told the social worker she felt father would be better off without his children “since all he does is yell and no one deserves to be yelled at constantly.”

On April 9, father did not show up for a drug testing appointment.  He later told the social worker in “an accusatory and threatening manner” her “previous court report was full of lies” and warned “she . . . better think twice about what she writes . . . .”  In late April 2011, father left a voice message for the social worker, calling her a “f--- bitch c---.”

As of April 26, father had not attended counseling.  He tested positive for marijuana and opiates on April 18 and had several “[n]o show[s].”  Although father interacted positively with Marissa during visits, he was “preoccupied” with the reasons for Marissa’s detention and spent an inordinate amount of time trying to discuss the issue with the visitation staff.  He became agitated and hostile.  He told a visitation monitor he was raising his daughter to hate men because “‘all [men] want is one thing.’”  Staff had to remind him not to swear in the child’s presence.

In mid-June 2011, father’s CalWorks case manager advised the social worker father had been removed from further participation because he had not attended his behavioral health program.  In late June, father informed the social worker he had not reported for drug testing or participated in other case plan components, explaining he had been busy “working with a ‘Buddy’” a few “hours here and there.”  Father’s assigned therapist had closed his case for noncompliance.

Jennifer gave birth to Alyssa S. in late July.  SSA placed her in protective custody at the hospital, and filed a petition alleging she was at substantial risk of suffering serious physical harm or illness resulting from the failure or inability of the parents to supervise or protect her.  (§ 300, subds. (b) & (j).)  According to Alyssa’s detention report, father was “verbally abusive to mother” and “very controlling and antagonistic with [hospital] staff.”  He told mother to stop eating because she “look[ed] like she [was] still pregnant,” and threatened to pull out her intravenous tube, stating this was “his sixth child and he [knew] that she did not need to have” the IV.  A nurse called security because father was “being loud, cursing at the staff, and threatening to get weapons . . . .”  He loudly commanded Alyssa to stop “‘sassing him’” and asked if she needed “‘bud.’”  The social worker stated father made other statements that did not make any sense and speculated he was under the influence.

At Alyssa’s detention hearing, the court noted the parents had made no progress in Marissa’s case.  SSA placed Marissa and Alyssa in a foster home together, and the court authorized the parents to have monitored visitation.

In early August, father failed to attend an investigative interview to address Alyssa’s petition.  He promised to provide mother’s contact information but failed to do so.  When the social worker spoke to him on August 9, his speech was slurred, very slow and deliberate.  He called the social worker on July 25, and apologized for suggesting he would bring guns to court, stating he had “used the wrong terminology” and “his dyslexia” and the stress of having Alyssa taken into custody “made him say those things.”

As of early September 2011, father continued to ignore his drug testing requirement.  He also failed to appear for scheduled visits with Marissa and Alyssa.  He telephoned the social worker after missing a court hearing on September 7 “sound[ing] like he had just gotten out of bed.”  He claimed he had not been informed about the visits.  The social worker advised him he had not worked on his case plan.  Father stated, “‘If it is going to make you happy I will go and pee in a bottle.’”  He said he was not going to a “therapist who is as old as his daughter and let her tell him how to raise his children.”  Father had also been arrested and evicted from his Costa Mesa motel.  Vanessa’s caretaker reported father “had not spent a penny on the older children or Vanessa.”

In October 2011, father told a newly assigned social worker he had been “‘jumping through hoops’” for eight years and he had “‘done everything in triplicate.’”  Although father claimed he had been visiting the children and wanted them returned to his care, Marissa’s and Alyssa’s caregiver stated father had cancelled several recent visits.

At the girls’ combined jurisdiction and disposition hearing in late October 2011, the previous social worker testified Marissa was “in danger of the same issues” that resulted in SSA intervening to protect father’s other children from his mistreatment.  She noted father engaged in domestic violence in Marissa’s presence, and also cited an incident where father gave 14-month-old Marissa beef jerky during a monitored visit, causing the child to choke.

The social worker testified father lacked parenting skills, noting all of his children had “grown up in [the] system” and with other caretakers.  Father did not “show up on a routine basis for his [twice weekly] visits.”  He was often late, left early, or cancelled.  He made “off-the-wall” comments during visits.  The social worker recommended parenting classes, a drug treatment program, and counseling to address domestic violence issues and father’s lack of stable employment or residence.

Father testified Vanessa did not follow his rules and he had difficulty getting her to come home after school and answering her phone.  He complained she spent a lot of time at softball practice and with friends who lived near school, and accused Vanessa’s court appointed special advocate (CASA) of “stirring up drama.”  Father moved to Costa Mesa to “get away” from the “drama” at the maternal grandparents’ home, and claimed he always made living arrangements for Vanessa.  Marissa may have been “a little moist” when the social worker came to his motel room, but all of his children had “a skin problem” and “the diapers are a touchy situation on their private spot.”

Father admitted missing visits, but claimed he and the girls had been sick.  Concerning the beef jerky incident, father stated he chewed it first “like you would feed a baby bird,” and denied Marissa choked on it.  He gave it to her because she had not been eating.

Father explained he only attended one counseling session because the counselor was “so young” and “she was getting freaky” and did not seem like a counselor for him.  He could “write a book on parenting,” but was willing to “do some parenting classes for the rest of his life . . . .”  He claimed he had taken over 18 drug tests.  He was willing to test for “illegal substances other than those” for which he had a prescription, and claimed to have obtained a doctor’s recommendation for marijuana in December 2010.  He used marijuana when he was in pain, maybe “once a month,” not “everyday all the time.”  He denied ever using methamphetamine or other illegal drugs.

He was currently working 90 hours a week for a construction company.  He had a place for Marissa and Alyssa to live in Long Beach, although he declined to provide the address.  If the children returned home, he believed he could arrange child care with his Anaheim church or with his adult children.  

Vanessa testified she did not want to be with her father because “he was using drugs and having other people in the house . . . .”  During the two years she lived with father, between the fourth and sixth grade, they moved from “motel to motel to motel.”  She felt “uncomfortable because [she] didn’t have a real place to live in, and . . . was not supported . . . and . . . didn’t have . . . a real bed to sleep on or my own bed.”  She wanted privacy to do her homework and sleep without other men being in the room.  It was a poor environment for studying.  Father “smok[ed] pot every day all the time.”  He often smoked in the room in the children’s presence.  He told her she “k[new] what to say” if a social worker asked if he used drugs.  

Vanessa asked father to stop spending his money on drugs so they could use the money to locate a better place to live “or spend it on groceries . . . when there’s no food in the house.”  Vanessa felt father did not care about her and “he’d . . . put drugs before me.”  At mealtimes, he would “tell [her] to find [her] own food . . . or . . . go to [a] friend’s house . . . .”  She sometimes missed a meal and had to fend for herself.  They had a small stove, but no pans.  She did not “feel comfortable around him from what he’s done in the past, like yelling at [her]” and “being mean to [her] all the time.”  Vanessa did not want to see father or participate in counseling with him.

According to Vanessa, father and Jennifer A. fought in the children’s presence three or four times a week.  Jennifer would slap and punch father, and he would make her leave and take a walk to cool off.

Following the testimony, the juvenile court found the allegations of the petitions true as to all three girls, that removal of the children from the parents’ custody was required because of substantial danger to their physical health and emotional well‑being, and there were no reasonable means to protect the children without removal.  The court found father generally lacking in credibility, and his testimony was “disturbing in tone,” “inconsistent” and “strangely animated and erratic.”

Specifically, the court cited father’s suggestion that all his troubles with Vanessa could have been solved with money, and “that all Vanessa needed to be returned to his care was a trip to an amusement park and maybe some counseling.  The court finds this lack of insight to be extremely troubling and inconsistent with common sense . . . .”  Father “delegated his parental responsibility of Vanessa to the care of others with little oversight or supervision,” and he did not provide “structure or rules . . . .”

The court also found father had “an unresolved substance abuse problem,” and believed father had minimized a recent conviction for driving under the influence of alcohol.  The court also referred to father’s outburst during closing argument that he would not submit to drug tests.

The court found father had “anger . . . and impulse control issues,” citing his outbursts and odd statements in and outside of court.  Specifically, the court referred to father’s comments he would rather have Vanessa grow up in foster care than live with her grandparents, and loudly telling newborn Alyssa to stop “sassing” and rolling her eyes at him, and declaring she needed “bud” or a beer.  Finally, the court cited “ongoing domestic violence” in the children’s presence between father and Jennifer A.

The court adopted SSA’s April and August 2011 case and visitation plans providing for reunification services.  The court directed father to provide SSA with documentation relating to his medical marijuana and execute any medical releases the social worker requested.  The court directed him to confirm visits 24 hours in advance, and directed that Vanessa participate in therapy and conjoint counseling with her parents once her therapist determined it was appropriate.

II

Discussion

Substantial Evidence Supports the Juvenile Court’s Finding of Detriment
Father challenges the sufficiency of the evidence to support the juvenile court’s order removing Marissa and Alyssa from his physical custody.  Section 361 provides that the juvenile court may issue orders limiting parental control over a minor adjudicated a dependent child.  But the juvenile court may not remove a dependent child from parental custody unless the court finds clear and convincing evidence “[t]here is or would be a substantial danger to the physical health, safety, protection, or physical or emotional well-being of the minor if the minor were returned home,” and there are no other reasonable means to protect the child.  (§ 361, subd. (c)(1); see also In re Paul E.(1995) 39 Cal.App.4th 996, 1004.) 

At the dispositional hearing, the juvenile court must decide where the child will live while under the court’s supervision.  (In re Michael D. (1996) 51 Cal.App.4th 1074, 1082.)  A removal order is valid if based on proof of parental inability to provide proper care for the child and it would be detrimental to leave the child with the parent.  (In re Jeannette S. (1979) 94 Cal.App.3d 52, 60.)  “‘“The focus of the statute is on averting harm to the child.”  [Citation.]  . . .’”  (In re A.S. (2011) 202 Cal.App.4th 237, 247.)  The juvenile court may consider a parent’s past conduct as well as present circumstances.  (In re Troy D. (1989) 215 Cal.App.3d 889, 900.)  Before the court issues a removal order, it must find the child’s welfare requires removal because of a substantial danger, or risk of danger, to the child’s physical health if he or she is returned home, and there are no reasonable alternatives to protect the child.  (In re Kristin H. (1996) 46 Cal.App.4th 1635, 1654.)

Although the juvenile court must base its decision on the “clear and convincing” standard required under section 361.5, subdivision (b), we review the court’s order under the substantial evidence test.  (Sheila S. v. Superior Court (2000) 84 Cal.App.4th 872, 880-881 [on appeal, the clear and convincing test disappears in favor of the substantial evidence test].)  Substantial evidence is evidence that is “‘reasonable, credible, and of solid value . . . .’”  (In re Angelia P. (1981) 28 Cal.3d 908, 924.)  The substantial evidence standard is a difficult hurdle for an appellant.  “If there is any substantial evidence, contradicted or uncontradicted, which will support the judgment, we must affirm.”  (In re Tracy Z. (1987) 195 Cal.App.3d 107, 113.)  A reviewing court is in no position to judge the credibility of witnesses or reweigh the evidence, and therefore must resolve all evidentiary conflicts in favor of the juvenile court’s findings.  (In re L.Y.L. (2002) 101 Cal.App.4th 942, 947; In re Nada R. (2001) 89 Cal.App.4th 1166, 1177.) 

Counsel describes father as “unusual and sarcastic” and neither “educated . . . nor . . . a man of means,” but in “most ways that matter, when it comes to caring for a child, he is a fit parent and showed he was willing to learn when he fully participated in a family maintenance plan and successfully closed his” previous dependency case.  Father states he “should have done better” with Vanessa, but his problems with Vanessa “were wholly unrelated to his parenting of” the younger girls.  We reject father’s claims as wholly meritless. 

Substantial evidence supports the removal order; indeed, on the record before us, this was the only rational course of action.  The record reflects the father’s family had a long history with SSA and the juvenile court.  All of his children have been declared dependents of the juvenile court, and the juvenile court had terminated SSA’s intervention to protect Vanessa just a few months before the current incident.  Father and both mothers have significant criminal and drug histories, and both mothers suffer from mental health problems.  

The record reflects father’s problems with substance abuse remain unresolved.  Father was less than candid about his prescription drug use, and minimized his use of marijuana.  But he tested positive for marijuana on several occasions and at least once for opiates, and skipped the bulk of the preadjudicative drug tests.  The social worker noted several occasions when father appeared to be under the influence.  Apart from father’s testimony, which the court found generally lacking in veracity, there was no evidence he possessed a physician’s recommendation for marijuana.  Under these circumstances, father’s comment that he found drug testing “ridiculous” shows him to be self-absorbed and arrogant.  A father who explains that his attendance at a detention hearing for his daughter depended on “how loaded I get,” but finds “ridiculous” the suggestion he submit to drug testing, vividly illustrates his own tenuous grasp of reality and a colossal capacity for self-deception.

Not surprisingly, father’s drug use negatively impacted his children.  As the social worker observed, the use of illicit substances placed his young children at risk due to factors associated with the purchase and use of drugs, including the presence of unknown persons and related criminal activity.  Vanessa complained father regularly smoked marijuana in their small motel room, in the children’s presence, and with a cadre of strange men.  She also objected when father, who claimed to work 90 hours a week, spent his money on drugs rather than on groceries and a better place to live.  There was often inadequate food and no cookware, and she missed meals.  Vanessa had no bed of her own, and no privacy to complete her schoolwork.  Father abdicated his parenting of Vanessa to others, and told another parent Vanessa was not his problem and to take her to the police department.  He refused to cooperate with social workers in providing his address or submitting to interviews.

Given this dismal record of parental malfeasance toward Vanessa, the trial court reasonably could conclude Marissa would face the same problems, and the record supports this view.  For example, when SSA detained Marissa, she and father were in a motel room with several other people.  Marissa was not wearing pants, appeared dirty, and had a diaper full of feces.  Father seemed more concerned about losing his housing assistance and welfare payments than the welfare of his daughters.

Domestic violence remained a concern.  Although father claimed to have severed contact with Jennifer, they had an “on again off again” combustible relationship.  Despite awareness of Jennifer’s mental health issues, father allowed Jennifer to have unmonitored access to Marissa.

Father’s angry and surly attitude further supports the court’s decision.  He cursed, raised his voice, and acted bizarrely and inappropriately in front of social workers, hospital workers, and others.  Nursing staff at the hospital when Alyssa was born observed father talking to the newborn in a loud voice “command[ing her] to stop rolling her eyes at him and to stop sassing him and asked the infant if she needed” a beer or “bud.”  He was “verbally abusive” with Jennifer and “very controlling and antagonistic with” hospital staff.  He told mother to stop eating and threatened to pull out her intravenous tube.  A nurse called security because father was “being loud, cursing at the staff, and threatening to get weapons to use on the staff.”  He told a visitation monitor he was raising his daughter to hate men because “‘all they want is one thing.’”  Staff had to remind him not to use foul language in the children’s presence.  Vanessa told the social worker “all [father] does is yell and no one deserves to be yelled at constantly.”

Based on our review of the record, substantial evidence, indeed overwhelming evidence, supports the juvenile court’s finding there was, or would be, a substantial danger to the girls’ physical health, safety, protection, or physical or emotional well-being if they were returned home.  The evidence supports the social worker’s opinion father lacked appropriate parenting skills and required a parenting class to address the needs of young children, a drug assessment and possible treatment, and counseling to address domestic violence and other issues.

III

Disposition


The juvenile court’s October 27, 2011, order is affirmed. 


ARONSON, J.

WE CONCUR:

RYLAARSDAM, ACTING P. J.

BEDSWORTH, J.

	�	Father does not contest the portion of the order removing her from his custody and placing her with the maternal grandmother.


	�	In August 2011, Jennifer A. informed the social worker she could not care for her daughters and asked SSA to place them for adoption.  She did not appear at the jurisdiction and disposition hearing, and has not appealed. 
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