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Defendant John Rand Agosta was convicted of murdering his estranged wife, Alejandra Hernandez.  In the months leading up to the murder, defendant repeatedly posted on Facebook that he wanted Hernandez to die and told various people that he wanted to kill her.  On appeal, he argues the trial court erred in excluding expert testimony that he was angry and felt helpless on the day of the murder, and might have considered suicide two weeks earlier.  He also argues the CALCRIM instruction on provocation required further clarification, and the court erred in denying his motion pursuant to People v. Marsden (1970) 2 Cal.3d 118 (Marsden).  We find defendant’s contentions lack any merit and therefore affirm.

I

FACTS


Defendant’s first wife was Penelope Agosta.
  They were married from 1994 to 2002 and had three children.  Defendant enlisted in the military in 2002.  While he was away, Hernandez and Penelope, who were coworkers, became close friends, and Hernandez eventually moved in with Penelope and the children.  Defendant and Hernandez became romantically, but not physically, involved when defendant returned to the home, and Penelope eventually moved out.  Defendant and Hernandez began dating thereafter, and he and Penelope eventually divorced.  Penelope stayed close to both of them. 

In 2008, defendant and Hernandez married.  Around 2011, they began experiencing marital difficulties, and defendant, who was unemployed, moved into his parents’ home.  Friends later described him as “very sad” and “sad and depressed” after the breakup, and he would talk about wanting and needing to get Hernandez back.  Penelope concurred that defendant was sad and depressed.  

Defendant began making efforts to contact Hernandez.  He began texting her “quite a bit.”  He brought flowers to her place of work, a preschool where she taught toddlers.  She asked the preschool assistant director to keep defendant off campus.  

According to Hernandez’s friend Rachel Sotomayor, starting in March 2011, defendant started to harass Hernandez with text messages, photographs, and phone calls that Sotomayor characterized as “disturbing correspondence.”  Hernandez showed Sotomayor a text from defendant that stated when Hernandez returned home, “she would get the anal punishment.”  He also sent a Facebook message stating he had taken Hernandez’s belongings to Mexico, and she would have to meet him there if she wanted them.  

Defendant also began venting his feelings on Facebook.  On March 30, he said he was looking for a gun.  On April 4, he wrote the following post, threatening Hernandez, Sotomayor, and a third woman named Daisy:  “I would never steal.  I am sorry you [are] . . . missing that stuff.  She probably took it.  I am obsessed with myself.  I got f. . . by that two bitched in the same year.  Alejandra and Daisy.  I hate all f. . . women.  Sorry, Mary.  I will be killing someone soon.  Myself or I can think of three females.  Rachel, Alejandra, Daisy.  They can all go to Hell.  I wish death on them.  F. . .  this life.”  (Error in original.)

On April 17, defendant posted:  “F. . .  Rachel, that ho.  F. . .  Alejandra, that bitch.  And if you support them, then go f. . .  them too. . . .  I will find my happiness six feet under.  And I will be bringing some people with me.”  On April 26, “I am single.  F. . .  that bitch Alejandra.  She abandoned me.  She has filed for divorce.  And she doesn’t talk to me.  I wish her dead. . . .”  A second post that same day stated:  “I tried my best.  I hate her.  I need to get this anger out.  Start a new life.  Wish death upon her.”  Also on that date:  “Just speaking the truth.  She can go f. . .  herself.  And if she died, I would laugh.  Another Mexican nobody in the world.  Anyways, I tired of talking about that bitch.  Bye.”  (Errors in original.)  

At some point, defendant posted:  “The list keeps growing.  Keep your friends close and your enemies closer.”  On another occasion:  “I only need two bullets.”  

In April, Hernandez obtained a restraining order against defendant, which Sotomayor served on him.  Hernandez and Sotomayor, who were roommates by that point, also moved, partly to avoid defendant.  Hernandez also changed her phone number. 

Sometime after his breakup with Hernandez, defendant spoke to his friend William Taylor about wanting to purchase a gun.  Taylor brought defendant to a gun range and rented a Glock for defendant to use at the range.  On May 21, defendant wrote the following on Facebook:  “Going to eliminate three people on my list one day early.  Two females and one male.  I will not give any names.”  


On June 4, he messaged with another friend, Adonis Vancampen, who asked defendant to go with him to a spiritual event at a Buddhist center.  Defendant said he intended to go because he was looking for someone.  “I’m looking to get revenge.”  He said:  “It’s called black heart.  It’s called revenge.”  Defendant told Vancampen he would “be a ninja assassin.  I already have a hit list.  Don’t worry.  You are not on the list.”  He also told Vancampen, “I’m just planning my peace.  My end — my end for this life and the end of one other.”  Vancampen told defendant he was going to call the police.  Defendant then called Vancampen a vile epithet relating to the female anatomy, and added:  “Goodbye.  You may think you helped, but you made it worse.  I will never stop until I am in jail or dead.”  Vancampen then called the Anaheim Police Department (as defendant was living in Anaheim at the time) and reported defendant’s statements. 

On June 8, defendant posted to Facebook:  “I just bought a used car today.  Watch out.  I am back on the road.  Bring on [t]he road rage with my used Mustang.  Fast [and] furious.  White Mustang.”  On June 12, he texted Sotomayor that “Payback is coming” and “V for Vendetta.”  


On June 13, defendant visited a friend, Christopher Peterson, and said he was frustrated with Hernandez.  Sometimes he wanted to talk to her, at other times he wanted to yell at her and kill her.  Two days later, he went with Taylor, his friend from the gun range, to buy a battery for his car, which was in poor condition.  That same night, he met a woman he had contacted online and stayed out until 2:00 a.m. with her.  

On June 16, he met with Penelope.  He said he had some job interviews that day and needed help tying his tie.  Penelope thought defendant seemed excited.  On that same morning, he sent a series of threatening text messages to Sotomayor:  “Army training time.  I was trained to kill.  Let’s see if I have it in me.”  Another said:  “I have no fear anymore.”  He was supposed to meet Taylor, but sent him a text message saying: “Change of plans.  I got to take care of some business . . . .”  

Defendant went to the Irvine preschool where Hernandez worked.  When she left on her lunch break, defendant followed her.  Hernandez stopped about one half a mile away, as did defendant.  A resident, Michael Bailey, heard Hernandez shout, “Get away from me, get away from me,” and a number of gunshots followed.  Defendant shot Hernandez nine times.  Bailey approached and saw Hernandez lying on the sidewalk with bullet holes in her chest.  He asked defendant, whom he saw exit the white Mustang, what happened and if the woman was all right.  Defendant kept repeating, “I have no idea, I don’t know, I don’t know.”  Bailey thought defendant “seemed off.”  

Darlene Bailey, Michael Bailey’s aunt, also saw the Mustang and Hernandez’s body.  She saw a man by a white Mustang walk back toward Hernandez.  He was wearing a blue button down shirt and khaki pants.  Leticia Cabrera, who worked at a house on the street where the shooting had taken place, heard the shots and saw a man wearing a blue shirt walking across the street with a gun in his hand.  He entered a white Mustang and closed the door, then got back out and walked back over to where Hernandez was lying on the sidewalk and nudged her body with his foot.  He then walked away.  

The Irvine Police Department arrived to find Hernandez lying on the ground between the sidewalk and the curb.  She was covered in blood.  Police found multiple nine-millimeter casings near her body.  

The white Mustang that Darlene Bailey, Michael Bailey, and Cabrera had seen defendant get in and out of was registered to defendant.  A GPS device in the car contained the addresses of Hernandez’s preschool and her previous home address.  A credit card in Hernandez’s name was also in the car.  

The trunk of the Mustang contained a backpack.  Inside the backpack was ammunition, defendant’s passport, defendant’s high school diploma, Hernandez’s social security card and a tactical knife.  Two boxes of bullets were in the car.  One box contained two bullets, and the other 50.  Behind the driver’s seat on the floorboard, the police found an empty box for a Glock handgun, and under the front seat, a Glock semiautomatic handgun was found.  The Glock was empty.  The police determined it was registered to defendant; he had purchased it on April 22 and picked it up on May 2.  Forensics established the bullets that hit Hernandez were fired from the Glock found in the Mustang.  

Meanwhile, after he walked away from the scene, defendant called Penelope and asked her to pick him up.  He said his car had broken down and Penelope thought he sounded out of breath.  She was busy and could not come immediately.  He also called Peterson, whose wife, Erika Atchue, went to pick defendant up at a location about half a mile from where Hernandez was shot.  When she picked him up, he seemed anxious and nervous. 

After arriving at Peterson’s house, he sent Penelope a text that said, “I may be going to jail.  I may need your help.”  A little over an hour later, he sent her another text that said he was with Peterson, and “Don’t tell anyone where I am.  I need rest and help.”  He quickly followed that with another message which stated:  “You have not heard from me in weeks.  Thanks. Delete messages.”  Shortly thereafter, defendant was arrested at Peterson’s house.  

In due course, defendant was charged with first degree murder (Pen. Code, § 187)
 and an enhancement for personal discharge of a firearm causing death (§ 12022.53, subd. (d)).  At the conclusion of trial, the details of which will be discussed as necessary below, he was found guilty of first degree murder and the enhancement was found true.    The court sentenced defendant to 50 years to life in prison. 
II

DISCUSSION

Psychiatric Evidence

Defendant sought to present testimony by Dr. Veronica A. Thomas.  Her report is in the court file.  Defendant argues she would have testified that he “may have a personality disorder that is characterized by fixed, maladaptive ways of managing and interpreting his experiences.”  The report stated:  “When overwhelmed by emotions he uses alcohol and/or drugs and experiences self destructive, suicidal feelings, an expression of anger turned inward on himself.  The anger can also be directed at others whom he holds responsible for his helplessness. . . .  [D]efendant’s state of mind at the time of the crimes charged was one of being emotionally overwhelmed, angry, intoxicated and resulted in his taking action at the target of his perceived unhappiness, the victim in this case.  His post crime suicidal episodes and psychiatric symptoms are consistent with his difficulty coping with his problems and demonstrating his feelings of helplessness.”    

In a portion of the report defendant did not seek to have Thomas testify about, she opined he “overendorsed pathological symptoms to such an extent that his scores [on the Personality Assessment Inventory] are not consistent with persons with genuine mental illness. . . .  [I]t is probable that he desires to portray himself as more impaired than he is.”  

During trial, the prosecutor filed a motion to exclude any evidence of defendant’s psychiatric or psychological disabilities, arguing section 29 expressly excludes expert testimony about whether a defendant “had or did not have the required mental states, which include . . . purpose, intent, knowledge, or malice aforethought, for the crimes charged.”  (Similarly, section 28, subdivision (a) prohibits the evidence about a mental disease or defect to “show or negate the capacity to form any mental state, including . . . purpose, intent, knowledge, or malice aforethought.”)

The court held a hearing at the conclusion of the prosecution’s case.  Defense counsel told the court that Thomas found no “severe mental illness or psychiatric symptoms of the defendant.  She would testify that he is fairly focused on his emotions and has difficulty accepting responsibility for his experiences.  She also would testify that he may have a personality disorder that is characterized by a fixed manipulative way of managing and interpreting his experiences.”  Counsel also stated Thomas found defendant “appears to satisfy the diagnostic criteria for alcohol abuse and marijuana abuse.  When overwhelmed by emotions, he uses alcohol and drugs . . . and experiences self-destructive suicidal feelings and expressions of anger turned inward on himself.”  Defendant also sought to admit the testimony of defendant’s mother that she allegedly saw defendant try to kill himself with a gun two weeks before he murdered Hernandez.  

The prosecutor argued defense counsel’s basis for introducing Thomas’s testimony was far from persuasive.  Thomas found no evidence of mental illness or psychiatric symptoms prior to defendant’s breakup with Hernandez.  Further, there was no evidence defendant presently had an illness that impacted his ability to exercise adequate judgment or decision making skills.  Expert testimony was unnecessary to show defendant was upset over his marriage, and the proposed evidence that he was suicidal two weeks earlier would not negate an element of the offense and lacked probative value.  

The court ruled in favor of the prosecution.  The court stated Thomas’s statements regarding a mental health defense were not pertinent because defendant had not asserted such a defense.  With respect to a personality disorder, the court noted:  “Could that be used by the defense to establish a heat of passion defense for, say, voluntary manslaughter?  Does it explain how he became so incensed at a particular moment to qualify for the lesser included offense?  That’s kind of how I’m approaching this.  And as I sit and listen to what’s been described to me is he’s manipulative and self-destructive.  [¶] First, I’ll never let her testify to the ultimate conclusion that, ‘Oh, it was the heat of passion.’  That’s the jury’s job.  So I’m taking the personality disorder and say[ing] how could the jury use that?  And in this case, it wasn’t suicidal, it was homicidal, and it was over a long period of days.  And nothing she’s offered in the way of a personality disorder explains what he did at the time and moment of the killing.  [¶] So I’m going to have to rule under [section] 29 that her opinion is not relevant.”  With respect to defendant’s mother’s purportedly witnessing a suicide attempt, the court also failed to see the relevance.  “There’s plenty of testimony that he was emotional, he was upset by the divorce.  And what he did a couple of weeks beforehand — we already have enough information.  It was clear from everything he was upset by the divorce, but how he behaved on a particular day, as opposed to what he did two weeks earlier, just can’t see the relevance.”  

“A trial court’s exercise of discretion in admitting or excluding evidence is reviewable for abuse.  [Citation.]  Abuse may be found if the trial court exercised its discretion in an arbitrary, capricious, or patently absurd manner, but reversal of the ensuing judgment is appropriate only if the error has resulted in a manifest miscarriage of justice.  [Citations.]”  (People v. Coddington (2000) 23 Cal.4th 529, 587-588, overruled on other grounds in Price v. Superior Court (2001) 25 Cal.4th 1046, 1069, fn. 13.)  The same standard applies to the court’s decision whether the basis for the ruling was the admissibility of expert testimony (People v. McAlpin (1991) 53 Cal.3d 1289, 1300) or whether the court concluded the evidence was inadmissible under Evidence Code section 352 (People v. Robinson (2005) 37 Cal.4th 592, 625).

Defendant argues the court wrongfully excluded Thomas’s testimony based on sections 28 and 29, erroneously finding defendant’s state of mind irrelevant.  He argues the testimony was relevant to whether defendant “acted in the heat of passion and therefore did not deliberate and premeditate.”  He argues this was his only defense and therefore Thomas’s testimony on this issue was critical.

Some of the statements in Thomas’s report were clearly irrelevant to his state of mind at the time he killed Hernandez, including the purported suicide attempt two weeks earlier and any suicidal ideation after the murder.  The time spans involved are either sufficiently distant from the murder, or simply not relevant (his state of mind after the murder) that the court could properly exercise its discretion to exclude such evidence. 


Further, in contrast to several cases relied upon by defendant, Thomas also would have testified defendant did not have a mental illness that impacted his ability to exercise adequate judgment or decision making skills.  Thus, People v. Young  (1987) 189 Cal.App.3d 891, 906-907 [expert could testify that stress and apprehension caused the defendant to act impulsively under certain circumstances]; People v. McCowan (1986) 182 Cal.App.3d 1, 13 [expert could testify that defendant was out of control, unable to make judgments or think clearly without great difficulty] and People v. Cortes (2011) 192 Cal.App.4th 873, 911 [expert could testify that defendant entered “dissociated state” at time of the crime that could cause him “to act without conscious volition”] are all a very far cry from Thomas’s proposed testimony here.  The court, in contrast to defendant’s argument, did not exclude evidence he suffered from a condition that might have caused him to act without premeditation.  Indeed, Thomas would have testified he had no such mental illness.

The testimony was also cumulative.  A number of witnesses testified defendant was “very sad” and “sad and depressed” after the breakup, and he would talk about wanting and needing to get Hernandez back.  All of these statements were duplicative of the proposed testimony that he was “emotionally overwhelmed [and] angry.”  This state of mind was also reflected in numerous Facebook posts referring to murder, suicide, and depression.  Further evidence on this point was simply unnecessary.  Peterson testified defendant said that he wanted to yell at Hernandez and kill her.  He told Vancampen he wanted “revenge,” had a “black heart” and would be a “ninja assassin.”  He threatened Sotomayor with violence.  There could be little doubt in any reasonable juror’s mind that defendant was both emotionally compromised and very, very angry.  

Similarly, the court’s exclusion of this testimony did not prevent defendant from presenting a defense.  His problem was not the lack of Thomas’s testimony; it was the overwhelming evidence of premeditation and deliberation evidenced by months of threats, stalking, and the conscious decision to buy a gun and practice at a gun range.  Further, the court did not completely exclude defendant’s evidence of his purported “defense,” as an abundance of testimony by percipient witnesses regarding his state of mind was permitted.  Therefore, no constitutional violation occurred.  

Finally, even if we were to find this was error, it was harmless under either relevant constitutional standard.  (Chapman v. California (1967) 386 U.S. 18; People v. Watson (1956) 46 Cal.2d 818, 836.)  Whatever small measure of additional insight Thomas’s testimony might have provided was outweighed by the direct evidence of defendant’s state of mind as provided by both his statements and his actions.  His repeated threats, his deliberate purchase of a handgun, his decision to follow Hernandez on the day he killed her — all of this evidence points unerringly toward a cold, calculated, and premeditated murder.  Given the additional facts Thomas would have testified to — the lack of any prior record of mental illness, that defendant had no disease or condition impairing his ability to reason, and his responses on a personality inventory were “not consistent with persons with genuine mental illness. . . . [I]t is probable that he desires to portray himself as more impaired than he is,” — it is completely plausible that her testimony would have made him seem more manipulative, deliberative and calculating, not less, and actually would have harmed more than they helped.  Any error, accordingly, was harmless.
Provocation Instruction


Defendant next argues the jury was improperly instructed on his “heat of passion” defense, specifically, that a subjective, unreasonable heat of passion can reduce a homicide from first degree to second degree murder.  


The jury was instructed with CALCRIM Nos. 520, 521, 522, and 570.  No. 520 is the first/second degree murder instruction, including express and implied malice.  No. 521 is the first degree murder instruction explaining premeditation and deliberation.  Among other things, it explains “A decision to kill made rashly, impulsively, or without careful consideration is not deliberate and premeditated.”  


CALCRIM No. 522 instructs on provocation, and states:  “Provocation may reduce a murder from first degree to second degree and may reduce a murder to manslaughter.  The weight and significance of the provocation, if any, are for you to decide.  [¶] If you conclude that the defendant committed murder but was provoked, consider the provocation in deciding whether the crime was first or second degree murder.  Also, consider the provocation in deciding whether the defendant committed murder or manslaughter.”  No. 570 instructs specifically on the reduction of murder to manslaughter due to heat of passion.  



Defendant argues the court failed to instruct the jury that “if appellant killed under a sudden heat of passion, his subjective mental state could preclude deliberation and therefore reduce the offense from first degree to second degree.”  Defendant did not request such an instruction in the trial court, and argues that his failure to do so does not constitute waiver because the trial court’s instructions constituted an incorrect statement of the law.  We disagree.  All of the instructions given were correct statements of the law.  Defendant’s fundamental complaint was that the instructions were not specific enough about heat of passion reducing first to second degree murder.  But if defendant believed the instructions were insufficient in the context of the case, it was his responsibility to request modified or additional instructions.  While it is the court’s duty to give instructions on the general principles of law involved, it is the defendant’s responsibility to request instructions that “pinpoint” a theory of the defense.  (People v. Silva (2001) 25 Cal.4th 345, 371.)  It is also defendant’s responsibility to request any clarifying or amplifying instructions necessary to supplement otherwise accurate instructions.  (People v. Estrada (1995) 11 Cal.4th 568, 574.)  Therefore, defendant has waived this argument.


Moreover, we would find the instructions adequate in any event.  “In reviewing a challenge to jury instructions, we must consider the instructions as a whole.  [Citations.]  We assume that the jurors are capable of understanding and correlating all the instructions which are given to them.  [Citation.]”  (People v. Fitzpatrick (1992) 2 Cal.App.4th 1285, 1294.)  Taken together, the instructions properly informed the jury of the required mental state for first degree murder and the role that provocation can play in reducing the degree of murder.  Contrary to defendant’s argument the instructions only described objective heat of passion or provocation to reduce the level of murder, the only instruction that did so was the instruction on voluntary manslaughter.  


Nor do we find any indication in the record that the jury might have been confused by the instructions.  Absent some indication to the contrary, we presume the jury followed the court’s instructions and that its verdict reflects the limitations the instructions imposed.  (See People v. Bradford (1997) 15 Cal.4th 1229, 1337.)  If confusion between murder and manslaughter was a genuine concern, defendant could have asked the court to remove any reference to manslaughter from the instructions, as there was no substantial evidence to support an objective heat of passion in this case in any event.



Finally, any error was harmless.  The evidence in this case was overwhelming that defendant acted with cold deliberation throughout the period leading up to, and including, the murder.  He began harassing Hernandez as early as March, sending text messages that threatened her with sexualized punishment when she returned home.  He threatened her on Facebook numerous times, bought a gun, told Vancampen he had a “hit list,” told Peterson he wanted to kill Hernandez, and sent threatening messages to Sotomayor on the morning of the murder.  Penelope thought he seemed “excited” that day.  He texted a change of plans to Taylor, telling him he had “to take care of some business.”  Defendant then went to Hernandez’s workplace and followed her.  His trunk’s contents included ammunition, his passport, and birth certificate.  Hernandez stopped the car and tried to escape from him.  He shot her nine times.  He then denied involvement to Michael Bailey, walked away from the scene, texted friends for a ride, and attempted to cover his tracks with Penelope and told her to delete his text messages.    


Even if the jury had received a pinpoint instruction, the evidence that defendant acted coldly and deliberately was crushing in both quantity and quality.  No reasonable juror could believe defendant acted out of a heat of passion, even a subjective one.  The staggering amount of evidence to the contrary simply belies any such notion.
Defendant’s “Marsden” Motion

Defendant was found guilty of murder on June 17, 2013.  Months later, on August 29, he filed a propria persona motion for “substitution of counsel — state appointed counsel.”  The same day, he also filed a motion for new trial based on ineffective assistance of counsel.  Both motions cited Marsden, supra, 2 Cal.3d 118, and neither exceeded two pages.  


On August 30, he filed an additional motion requesting a Marsden hearing.  He argued his retained counsel, Frederick Fascenelli, had failed to “advise the defendant of his right to the California M’Naughton Rule this is a defense tactic of stating the defendant’s state of mind at or before the actual homicide.”  He also claimed counsel failed to spend sufficient time “explaining all phases of the trial” including the appellate process.  At the end of his motion, he stated “It would be prejudicial to the defendant to hire counsel from the Orange County Public Defenders Office.”  (Errors in original.)  

On September 23, defendant filed an “amended motion for Marsden hearing.”  In this filing, he explained his “jailhouse attorney” had been under the impression he had been represented by a public defender.  Otherwise, he said, his arguments were the same as he had previously stated.  He also attached a “letter of dismissal” to counsel, telling him he had been “officially notified” of his dismissal.  

The court heard these motions on October 4.  Fascenelli and the prosecutor were present.  The court informed defendant that because he was represented by counsel, the court would not read his mail because it created ethical issues for the court.  The court could only continue to forward the mail to the attorneys.  Defendant was advised he was not entitled to a Marsden hearing because he had retained counsel.  The court stated defendant “need[ed] to get together with your attorney and sit down and decide what you’re going to do.”   

Defendant was sentenced on November 15; Fascenelli was in trial in another county, but sent another attorney, Roger Sheaks, to appear in his place.  Sheaks said:  “Mr. Agosta, with your permission, I will stand in for your attorney, Mr. Fascenelli.  He cannot be here today, and I understand he is in trial in Riverside.  But I’ll only do it with your permission.  [¶] Is that all right?”   Defendant answered “yes.”  The court denied defendant’s motion for new trial and sentenced him to a term of 50 years to life. 

Defendant now argues the trial court erred by failing to consider and rule upon his motion to discharge his retained attorney.  But that mischaracterizes what happened in the trial court.  Defendant did not move to discharge his retained attorney; indeed, his second and third motions were characterized as “Marsden” motions.  His first motion was captioned as a motion for “substitution of counsel — state appointed counsel” yet cited Marsden in its first line, and therefore, the trial court could not be faulted for construing it as such.  Defendant was represented during this period by counsel and accordingly had no right to be filing motions on his own behalf in any event.  


The court did not, as defendant now argues, stop him from discharging his retained attorney at any point.  The court told defendant to get together with his attorney and figure out what to do.  Defendant apparently abandoned his plans to discharge his attorney, as evidenced by his decision to allow Sheaks to stand in for Fascenelli on the day he was sentenced.  There was no error in any respect.


While not necessary to the analysis here, and perhaps it is obvious to the reader, but we find any suggestion that Fascenelli provided defendant with anything but a zealous defense patently absurd.
  Defendant’s entire course of conduct, from his first Facebook threats to his final texts to Penelope, left a trail so clear and obvious that Inspector Clouseau
 could have solved this case.  Fascenelli nonetheless offered the best defense he could manage under the circumstances in the best tradition of the defense bar. 
III

DISPOSITION


The judgment is affirmed.

MOORE, ACTING P. J.

WE CONCUR:

ARONSON, J.

IKOLA, J.

� Penelope is subsequently referred to by her first name to avoid confusion.  No disrespect is intended.  (In re Marriage of Smith (1990) 225 Cal.App.3d 469, 475-476, fn. 1.)


� Subsequent statutory references are to the Penal Code unless otherwise indicated.


� Appellate counsel, Carla Castillo, has also zealously represented her client in this proceeding.





� See, e.g., The Pink Panther (United Artists 1963), and sequels thereto.
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