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 No appearance for Minor. 

*                *                * 

 

INTRODUCTION 

The parental rights of L.V. (mother) to her now three-and-a-half-year-old 

son, N.V., were terminated.  On appeal, mother concedes the juvenile court correctly 

found N.V. was adoptable, but contends the court erred in finding that the parent-child 

relationship exception to adoption did not apply.  We conclude mother failed to establish 

by a preponderance of the evidence that termination of parental rights would be 

detrimental to N.V.; the juvenile court’s findings were supported by substantial evidence.  

Therefore, we affirm. 

 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

Mother was incarcerated when N.V. was born; N.V.’s maternal 

grandparents cared for him during the first three months of his life.  When N.V. was 

15 months old, he was taken into protective custody, along with his half siblings, 

17-year-old K. and 13-year-old A.1  A juvenile dependency petition alleged that N.V. was 

subject to the juvenile court’s jurisdiction pursuant to Welfare and Institutions Code 

section 300, subdivisions (b) (failure to protect), (c) (serious emotional damage), and 

(g) (no provision for support).  (All further statutory references are to the Welfare and 

Institutions Code.)   

The petition alleged that mother had been arrested for shoplifting while 

N.V. was in her care, and was still in jail at the time the petition was filed.  The petition 

                                              
1  Mother’s parental rights vis-à-vis K. and A. are not before us in this appeal. 
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further alleged that mother had unresolved substance abuse problems, was using drugs 

such as methamphetamine and marijuana while N.V. was present (including smoking 

methamphetamine while holding N.V.), and had left drugs and drug paraphernalia within 

N.V.’s reach.  The petition also alleged that mother had physically assaulted K. in N.V.’s 

presence.  Mother had also left the family home without notice and without providing for 

N.V.’s support.  The petition also alleged the whereabouts of N.V.’s father were 

unknown, and N.V.’s father had not provided support for N.V.  The juvenile court 

detained N.V. under the protective custody of the Orange County Social Services Agency 

(SSA), and placed him with his maternal grandparents. 

At a joint jurisdiction and disposition hearing, the juvenile court found the 

allegations in the petition to be true by a preponderance of the evidence, and declared 

N.V. to be a dependent child of the juvenile court.  The court vested custody of N.V. with 

SSA, and approved a case plan providing reunification services to mother.   

N.V. was later removed from the maternal grandparents’ home, and placed 

with C.V., a maternal cousin.  N.V. did well in C.V.’s care; he was noted to be happy, 

healthy, and developmentally on target.  C.V. desires to adopt N.V.; they have bonded, 

and N.V. refers to C.V. as “Mama.” 

According to the social worker, mother’s progress on her case plan was 

minimal.  Mother had several missed or positive drug tests between August and 

October 2012, and was terminated from a drug rehabilitation program in September 2012.  

She attended 12-step meetings from November 2012 to March 2013.  Mother was caught 

shoplifting in October 2012 and again in December 2012.  She was asked to leave a sober 

living home in January 2013 because she had consumed alcohol.   

Mother graduated from the Mariposa Women and Family Center’s 

substance abuse program in May 2013.  She also participated in a perinatal substance 

abuse program; her perinatal therapist expressed concern that mother was “not working 

an ‘honest program’ and continues to have difficulty maintaining her sobriety . . . [and] 



 

 4

taking responsibility for poor decision making with regards to her sobriety.”  Mother left 

a residential treatment program in June 2013, shortly after entering it, and continued to 

occasionally test positive for alcohol, heroin, and opiates.  Mother claimed she was 

regularly attending 12-step meetings, but failed to provide verification of her attendance. 

Mother did, however, regularly and consistently visit N.V.  The visits went 

well, and mother and N.V. interacted well when they were together.  N.V. would run to 

mother at the start of the visits, and would cry and act out at the end of the visits.  He 

would also look to mother to take care of his needs during the visits.  Mother always 

brought toys, gifts, and food.  N.V.’s attention was divided between mother and C.V. 

during the visits, and C.V. would assist in disciplining N.V. when he misbehaved.  

Mother also spoke with N.V. on the telephone at least twice a day. 

At the 18-month review hearing, the juvenile court terminated mother’s 

reunification services, and set the matter for a hearing under section 366.26.  At the 

section 366.26 hearing, the social worker’s reports were admitted without objection, and 

mother and K. testified.  The juvenile court found N.V. was adoptable and no statutory 

exception to adoption existed.  The court therefore terminated mother’s parental rights.  

Mother timely appealed. 

 

DISCUSSION 

The sole issue mother raises on appeal is whether the juvenile court erred in 

concluding that the section 366.26, subdivision (c)(1)(B)(i) exception to termination of 

parental rights did not apply.  Section 366.26, subdivision (c)(1)(B)(i) allows the juvenile 

court to decline to terminate parental rights over an adoptable child if it finds “a 

compelling reason for determining that termination would be detrimental to the child” 

because “[t]he parents have maintained regular visitation and contact with the child and 

the child would benefit from continuing the relationship.”  Mother had the burden of 

proving both prongs of the parent-child relationship exception were satisfied.  
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(In re L. Y. L. (2002) 101 Cal.App.4th 942, 949.)  We consider whether substantial 

evidence supported the juvenile court’s determination the parent-child relationship 

exception did not apply.  (In re Cliffton B. (2000) 81 Cal.App.4th 415, 424-425.) 

The juvenile court found, and SSA does not contest on appeal, that mother 

had had regular visitation and contact with N.V.  The issue before us, then, is whether 

mother established by a preponderance of the evidence the second prong of the test—that 

N.V. would benefit from continuing his relationship with mother. 

In In re Autumn H. (1994) 27 Cal.App.4th 567, 575-576, the court stated:  

“In the context of the dependency scheme prescribed by the Legislature, we interpret the 

‘benefit from continuing the [parent/child] relationship’ exception to mean the 

relationship promotes the well-being of the child to such a degree as to outweigh the 

well-being the child would gain in a permanent home with new, adoptive parents.  In 

other words, the court balances the strength and quality of the natural parent/child 

relationship in a tenuous placement against the security and the sense of belonging a new 

family would confer.  If severing the natural parent/child relationship would deprive the 

child of a substantial, positive emotional attachment such that the child would be greatly 

harmed, the preference for adoption is overcome and the natural parent’s rights are not 

terminated.  [¶] Interaction between natural parent and child will always confer some 

incidental benefit to the child.  The significant attachment from child to parent results 

from the adult’s attention to the child’s needs for physical care, nourishment, comfort, 

affection and stimulation.  [Citation.]  The relationship arises from day-to-day interaction, 

companionship and shared experiences.  [Citation.]  The exception applies only where the 

court finds regular visits and contact have continued or developed a significant, positive, 

emotional attachment from child to parent.  [¶] At the time the court makes its 

determination, the parent and child have been in the dependency process for 12 months or 

longer, during which time the nature and extent of the particular relationship should be 

apparent.  Social workers, interim caretakers and health professionals will have observed 
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the parent and child interact and provided information to the court.  The exception must 

be examined on a case-by-case basis, taking into account the many variables which affect 

a parent/child bond.  The age of the child, the portion of the child’s life spent in the 

parent’s custody, the ‘positive’ or ‘negative’ effect of interaction between parent and 

child, and the child’s particular needs are some of the variables which logically affect a 

parent/child bond.”   

The juvenile court in this case explained its findings as to the bond between 

mother and N.V. as follows:  “[T]he court has certainly heard testimony . . . that the visits 

go well, the bond and the relationship between parent and child seems strong.  The child 

cries out for mom, acts out when he has to separate from mom, doesn’t want to go.  There 

was testimony about discussions on the phone and that the minor makes remarks about 

wanting to come back, or are you leaving me again, or you’re leaving me again.  It 

certainly sounds like the visits do go well and that [mother] sure acts like a mother, as she 

has intended to do during these visits.  [¶] However, the court cannot find that the mother 

has demonstrated by a preponderance of the evidence that the benefit to the child of 

maintaining that relationship . . . outweighs the benefit of adoption.  [¶] The court also 

has in evidence the report from the social workers that make it entirely clear that things 

are also going very well in the home of [C.V.] in Riverside, and that that relationship is 

also strong, that bond has also developed and, simply put, this court cannot find that the 

benefit of maintaining the parent-child relationship here outweighs the benefit of 

adoption.” 

N.V. spent the first three months of his life in the care of his maternal 

grandparents, while mother was incarcerated.  N.V. was then in mother’s care and 

custody for one year, and then was in the custody of either the maternal grandparents or 

the prospective adoptive parent for more than two years as of the time of the 

section 366.26 hearing.  N.V. had therefore spent the greatest portion of his young life in 

the custody of someone other than mother.  Despite mother’s protests to the contrary at 
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the section 366.26 hearing, the petition, which was sustained, alleged that mother left 

N.V. in K.’s care without provision for support, and that while N.V. was in mother’s care, 

mother used drugs, physically assaulted K., and shoplifted.   

We recognize, as did the juvenile court, mother and N.V. had a bond, and 

N.V. called mother “mommy” and enjoyed his visits with her. However, under 

well-settled law, these facts are not enough to establish the application of the parent-child 

relationship exception to adoption.  (In re C.F. (2011) 193 Cal.App.4th 549, 558-559 

[a parent “may [not] establish the parent-child beneficial relationship exception by 

merely showing the child derives some measure of benefit from maintaining parental 

contact”].)  In In re Helen W. (2007) 150 Cal.App.4th 71, 81, a panel of this court held 

that the parent-child relationship exception did not apply, although the children referred 

to the mother as “Mom,” the mother and the children loved each other, and the mother 

provided for the children’s needs during visits.  Similarly, in In re Cliffton B., supra, 81 

Cal.App.4th at page 424, the father had “maintained a significant relationship with” his 

child, despite “the artificial restraints created by monitored weekly visitation.”  The 

juvenile court, however, was nevertheless required to “engage in a balancing test, 

juxtaposing the quality of the relationship and the detriment involved in terminating it 

against the potential benefit of an adoptive family.”  (Id. at pp. 424-425.) 

In this case, mother’s failure to maintain sobriety for an extended period, 

and failure to complete many of the other required elements of her case plan would 

reasonably cause the juvenile court to question when, if ever, mother would be able to 

regain custody of N.V.  The benefit N.V. will receive from a stable home with a 

caretaker, with whom he already has a positive relationship and who meets his basic 

needs, outweighs the benefit N.V. might receive from maintaining a relationship with 

mother.   
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DISPOSITION 

The order is affirmed. 

 
 
  
 FYBEL, J. 
 
WE CONCUR: 
 
 
 
O’LEARY, P. J. 
 
 
 
THOMPSON, J. 


