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INTRODUCTION


Charles Verne Canter appeals from the judgment of conviction entered after he was convicted of carjacking, possession of a firearm by a felon, receiving stolen property, and first degree residential burglary.  The jury found true certain enhancement allegations.  Canter admitted having suffered three prior felony strike convictions and one prior serious felony conviction, and also admitted having served three prior prison terms.  

Canter contends the prosecutor engaged in prosecutorial misconduct by misstating the reasonable doubt standard during his closing argument and vouching for his misstatement by telling the jury about his philosophy major in college.  Canter also argues the trial court erred by imposing four-year concurrent sentences for the possession of a firearm by a felon and receiving stolen property offenses.  He argues the trial court should have stayed execution of sentence as to one of those sentences under Penal Code section 654, instead of imposing concurrent sentences.  (All further statutory references are to the Penal Code unless otherwise specified.)  The Attorney General concedes that the execution of one of those two sentences should have been stayed under section 654.

We affirm.  Our record does not show the prosecutor engaged in misconduct.  We remand this matter to the trial court with directions that the court stay execution of sentence as to either the possession of a firearm by a felon or the receiving stolen property offense.

FACTS


On August 25, 2010, Maria Reyes and Hilario Reyes
 left their Tustin home around 5:30 a.m. and returned that day at 3:45 p.m.  When they returned, Maria noticed a car with its windows rolled down parked outside their home.  The front door of their home was broken; pieces of wood from the door were on the floor and the door was ajar.  Maria heard noises inside the house.  Maria told Hilario that she thought someone was in the house and they should get out because the person could have a gun or something that had been used to break the front door.  Hilario, however, remained standing in the hallway.  

Maria and Hilario saw a man, later identified as Canter,
 carrying a backpack, walk down the hallway.  As Canter attempted to walk past Hilario, Hilario slapped him in the face.  Canter initially moved back, then ran out of the house with the backpack, got into the car parked in front of the house, and left.  

Maria and Hilario discovered several items missing from their home, including jewelry, $2,000 in cash, and watches.  Hilario called the police.  A police officer took swabs of Hilario’s hand.  (Later testing of the DNA sample secured by a swab of Hilario’s hand showed the presence of a minor DNA contributor, which matched all of the alleles of Canter’s DNA profile; the chance of such a match is one in a trillion.)

On September 8, 2010, Bobby Green reported that he owned two .357‑caliber revolvers that had been stolen.  

About 8:30 p.m. on October 26, 2010, Jamie Spindle drove her black Toyota Camry to a store in Westminster; Ryan Spindle,
 to whom Jamie is now married, was with her.  After Jamie and Ryan went into the store and Jamie bought a few things, they returned to her Camry.  As Jamie was about to unlock the car, she saw a man, whom she later identified as Canter,
 standing nearby.  He had a dark‑colored backpack.  The man walked toward Jamie and told her to drop her keys; she responded, “what?”  He again told her to drop her keys.  She saw that he was pointing a gun at her.  She dropped the keys, and, pursuant to Canter’s instructions, she and Ryan walked back to the store.  When the police arrived, Jamie’s Camry was no longer in the parking lot.  

On October 28, 2010, Antonio Casilan noticed that the front and back license plates of his car were missing; he presumed they had been stolen.  The next day, Los Angeles County Deputy Sheriff Oscar Escobedo was on patrol when the computerized license plate identification system on board his patrol car notified him that the license plate for a car that had been reported stolen had just passed him.  In response to the information he received, Escobedo attempted to conduct a traffic stop of Jamie’s Camry.  After a brief pursuit, the Camry came to a stop, and Canter, who was driving the Camry and was its sole occupant, was arrested.  

Escobedo searched the Camry and found a black backpack containing one of Green’s revolvers, a pair of yellow leather gloves, a can of pepper spray, a bag of disposable rubber gloves, and a bandana.  In the trunk, Escobedo found a black travel bag containing a utility knife, a box cutter, a screwdriver, two crowbars, a pair of handcuffs, a handcuff key, gray duct tape, two boxes of Band‑Aids, a blue polo shirt, a pair of sunglasses, two pieces of gray cloth, a small flashlight, an empty plastic bag, and a grocery store paper bag containing Casilan’s license plates.  
PROCEDURAL HISTORY


Canter was charged in an amended information with one count of carjacking in violation of section 215, subdivision (a); unlawful taking of a vehicle in violation of Vehicle Code section 10851, subdivision (a); receiving stolen property in violation of section 496d, subdivision (a); possession of a firearm by a felon in violation of section 12021, subdivision (a)(1); receiving stolen property in violation of section 496, subdivision (a); and first degree residential burglary in violation of sections 459 and 460, subdivision (a).   

As to the carjacking offense, the amended information alleged that, pursuant to section 12022.53, subdivision (b), and within the meaning of sections 1192.7 and 667.5, Canter personally used a firearm during the commission and attempted commission of that offense.  As to the possession of a firearm by a felon offense, the amended information alleged Canter had been previously convicted of violating sections 459 and 460, subdivision (a).  As to the residential burglary offense, the amended information alleged the offense came within the meaning of section 462, subdivision (a), and further alleged nonaccomplices were present in the residence during the commission of the offense, within the meaning of section 667.5, subdivision (c)(21).  The amended information also contained prior conviction and prior prison term enhancement allegations.  

The jury found Canter guilty of carjacking and found it to be true he personally used a firearm in the commission of that offense.  The jury also found him guilty of possession of a firearm by a felon, receiving stolen property, and first degree residential burglary.  The jury found it to be true the residence was occupied by nonaccomplices during the commission of the residential burglary offense.  


Canter admitted having suffered three prior felony strike convictions and one prior serious felony conviction, and also admitted having served three prior prison terms.  

The trial court imposed a total prison sentence of 23 years four months.  Canter appealed.  
DISCUSSION

I.
The Record Does Not Show Prosecutorial Misconduct.

Canter contends the prosecutor engaged in misconduct during his closing argument at trial because he (1) “vouched for his own expertise in reasonable doubt” (capitalization & boldface omitted) by referring to his philosophy major in college and his study on the topic of certainty; and (2) misstated “the law on the concept of reasonable doubt.”  

Canter acknowledges he did not raise those objections to the prosecutor’s closing argument in the trial court, and he does not argue any exception to the objection requirement applies in this case.  (See People v. Martinez (2010) 47 Cal.4th 911, 956 [to preserve a prosecutorial misconduct claim for review on appeal, “a defendant must make a timely objection and, unless an admonition would not have cured the harm, ask the trial court to admonish the jury to disregard the prosecutor’s improper remarks or conduct”]; People v. Friend (2009) 47 Cal.4th 1, 29 [an exception to the objection requirement may occur “when the ‘misconduct [is] pervasive, defense counsel [has] repeatedly but vainly objected to try to curb the misconduct, and the courtroom atmosphere was so poisonous that further objections would have been futile’”]; People v. Hill (1998) 17 Cal.4th 800, 820 [“In addition, failure to request the jury be admonished does not forfeit the issue for appeal if ‘“an admonition would not have cured the harm caused by the misconduct.”’”].)  Consequently, Canter’s prosecutorial misconduct argument has been forfeited, but, even if it has not, as we will explain, it is without merit.


In People v. Centeno (2014) 60 Cal.4th 659, 666‑667, the California Supreme Court stated:  “Advocates are given significant leeway in discussing the legal and factual merits of a case during argument.  [Citation.]  However, ‘it is improper for the prosecutor to misstate the law generally [citation], and particularly to attempt to absolve the prosecution from its . . . obligation to overcome reasonable doubt on all elements [citation].’  [Citations.]  To establish such error, bad faith on the prosecutor’s part is not required.  [Citation.]  ‘[T]he term prosecutorial “misconduct” is somewhat of a misnomer to the extent that it suggests a prosecutor must act with a culpable state of mind.  A more apt description of the transgression is prosecutorial error.’  [Citation.]  [¶] When attacking the prosecutor’s remarks to the jury, the defendant must show that, ‘[i]n the context of the whole argument and the instructions’ [citation], there was ‘a reasonable likelihood the jury understood or applied the complained‑of comments in an improper or erroneous manner.  [Citations.]  In conducting this inquiry, we “do not lightly infer” that the jury drew the most damaging rather than the least damaging meaning from the prosecutor’s statements.  [Citation.]’  [Citation.]”  The Supreme Court further stated:  “The case law is replete with innovative but ill-fated attempts to explain the reasonable doubt standard.  [Citations.]  We have recognized the ‘difficulty and peril inherent in such a task,’ and have discouraged such ‘“experiments”’ by courts and prosecutors.  [Citation.]  We have stopped short, however, of categorically disapproving the use of reasonable doubt analogies or diagrams in argument.  Rather, we assess each claim of error on a case‑by‑case basis.”  (Id. at p. 667.)

The portion of the prosecutor’s closing argument, which Canter challenges, began with the prosecutor’s comment, “what’s my burden of proof?”  The prosecutor thereafter argued:  “There’s no secret here.  It’s the same standard of proof that’s used throughout the land of the United States, all 50 states, whether it’s a misdemeanor or whether it’s murder.  It’s—my burden is proof beyond a reasonable doubt as to what makes up each of the crimes.  Nothing more, nothing less.  In other words, I only have to prove the elements.  I don’t have to prove something that you might like to have seen if it’s not one of the elements I have to prove.  What does that mean?  Everyone wants to know what does that mean.  [¶] I wish there was a formula where you just get a percentage.  That’s not the law.  The law is not 51 percent.  61 percent.  90 percent.  That is in error.  The law is simply that you have an abiding conviction that the charge is true.  Because everything in life is open to some real or imaginary doubt.  I don’t know if any of you have seen The Matrix.  I’m not asking you to say it now.  If you have seen The Matrix or, like, Inception or anyone into philosophy, spent six—I would say six years in college trying to figure a major, ended up majoring in philosophy.  One thing we spent an entire quarter on was the only thing you could be certain of is that you exist.  If you even doubt whether or not you do, you have to be something, right?  And I don’t know if that’s why this law is the way it is, but everything in life is open to some real or imaginary doubt.  The issue is do you have doubt that’s based in reason as to the elements in this case.”  

Section 1096 defines reasonable doubt as follows:  “‘It is not a mere possible doubt; because everything relating to human affairs is open to some possible or imaginary doubt.  It is that state of the case, which, after the entire comparison and consideration of all the evidence, leaves the minds of jurors in that condition that they cannot say they feel an abiding conviction of the truth of the charge.’”  Canter argues the prosecutor erroneously referred to the reasonable doubt standard as beyond “real or imaginary doubt” as opposed to “‘possible or imaginary doubt.’”  After our review of the record, we conclude it was not reasonably likely the jury understood the prosecutor’s use of the word “real” instead of the word “possible,” as used in section 1096, as lessening the prosecutor’s requisite burden of proof to prove the charged offenses and alleged enhancements beyond a reasonable doubt.  Although the prosecutor would have been better off using the statutory language of section 1096 in discussing the reasonable doubt standard, the use of the word “real” neither deviated from nor was inconsistent with the statutory standard.


Furthermore, after closing argument, the jury was given CALCRIM No. 220, in which the jury was instructed:  “The fact that a criminal charge has been filed against the defendants is not evidence that the charge is true.  You must not be biased against the defendants just because . . . he . . . has been arrested, charged with a crime, or brought to trial.  [¶] A defendant in a criminal case is presumed to be innocent.  This presumption requires that the People prove a defendant guilty beyond a reasonable doubt.  Whenever I tell you the People must prove something, I mean they must prove it beyond a reasonable doubt unless I specifically tell you otherwise.  [¶] Proof beyond a reasonable doubt is proof that leaves you with an abiding conviction that the charge is true.  The evidence need not eliminate all possible doubt because everything in life is open to some possible or imaginary doubt.  [¶] In deciding whether the People have proved their case beyond a reasonable doubt, you must impartially compare and consider all the evidence that was received throughout the entire trial.  Unless the evidence proves the defendants guilty beyond a reasonable doubt, . . . he . . . is entitled to an acquittal and you must find . . . him . . . not guilty.”  

The trial court also instructed the jury that “[y]ou must follow the law as I explain it to you, even if you disagree with it.  If you believe that the attorneys’ comments on the law conflict with my instructions, you must follow my instructions.”  

As to the prosecutor’s references to his philosophy major and related studies, the prosecutor did not in any way vouch for himself or his iteration of the reasonable doubt standard as superior or particularly trustworthy on that subject.  As directed by the Supreme Court in People v. Centeno, supra, 60 Cal.4th at page 667, we will “‘“not lightly infer” that the jury drew the most damaging rather than the least damaging meaning from the prosecutor’s statements.’”

We find no error.

II.
The Trial Court Erred by Failing to Stay Execution of Sentence as to Either the Receiving Stolen Property Offense or the Unlawful Possession of a Firearm by a Felon Offense.

Section 654, subdivision (a) provides in part:  “An act or omission that is punishable in different ways by different provisions of law shall be punished under the provision that provides for the longest potential term of imprisonment, but in no case shall the act or omission be punished under more than one provision.”  Canter argues the trial court erred by imposing four-year concurrent prison sentences for his receiving stolen property and unlawful possession of a firearm by a felon convictions because those convictions arose from a single act—Canter’s possession of the stolen gun.  Thus, Canter argues, execution of sentence as to one of those convictions should have been stayed under section 654, subdivision (a).  The Attorney General concedes the trial court should have stayed sentence on one of those two offenses.  

Even though “there appears to be little practical difference between imposing concurrent sentences, as the trial court did, and staying sentence” as to one of those two offenses, “the law is settled that the sentences must be stayed to the extent that section 654 prohibits multiple punishment.”  (People v. Jones (2012) 54 Cal.4th 350, 353.)  We therefore remand to the trial court with directions to do so.
DISPOSITION

The judgment of conviction is affirmed.  We remand to the trial court with directions that, pursuant to section 654, the trial court stay execution of sentence as to Canter’s conviction for receiving stolen property or his conviction for unlawful possession of a firearm by a felon.  

FYBEL, J.

WE CONCUR:

MOORE, ACTING P. J.

ARONSON, J.
  �  We refer to Maria Reyes and Hilario Reyes by their first names for the sake of clarity; we intend no disrespect.


  �  In January 2011, Maria and Hilario each identified Canter in a photographic lineup as the man in their home.  


  �  We refer to Jamie Spindle and Ryan Spindle by their first names for clarity’s sake; we intend no disrespect.


  �  Three days later, Jamie identified Canter as the man in the parking lot, out of a photographic lineup.  She said she was “about 60 percent sure” he was the man she had encountered.  
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