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INTRODUCTION


Jimmy Le Vu and Laura Amy Fearn separated in February 2011 after a marriage that lasted 16 months.  The trial court granted Vu and Fearn joint physical and legal custody of their two young children, divided their community debt, and ordered Vu to pay child and spousal support to Fearn, and to pay a portion of her attorney fees.  Fearn contends the trial court abused its discretion by denying her request to continue the trial proceedings, by failing to grant her sole physical and legal custody of the children, in calculating Vu’s support obligations, by improperly dividing responsibility for a credit card debt as community debt, and by failing to require Vu to pay her additional attorney fees.

We affirm.  Fearn designated an appellate record that includes a nine‑volume clerk’s transcript containing 2,658 pages, a two‑volume supplemental clerk’s transcript containing 499 pages, a seven‑volume reporter’s transcript spanning 1,873 pages, and a one‑volume supplemental reporter’s transcript containing 69 pages.  Fearn has filed a 31‑page opening brief, raising five separate arguments of trial court error, only 18 pages of which contains substantive argument.  Vu has not filed a respondent’s brief.  The appellate record also includes the trial court’s 13‑page statement of decision on custody and visitation issues and 26‑page statement of decision on the issues of support, attorney fees, and division of debts, each of which explains the court’s rulings in detail.  For the reasons discussed post, Fearn has failed to carry the burden of proving trial court error.
BACKGROUND


Vu and Fearn were married on September 21, 2010.  They had met six years before they were married and, during that time period, they had an “‘on again, off again’ relationship.”  (Capitalization omitted.)

At the time Vu and Fearn married in 2010, they had a son who was almost three years old.  Their second son was born in October 2011.  After 16 months of marriage, Vu and Fearn separated on February 1, 2011.  In February 2012, Vu filed a petition to dissolve the marriage.  

Trial commenced in August 2013, but after trial exceeded the parties’ counsel’s time estimates, the court declared a mistrial and set a new trial date in January 2014.  
I.

The Trial Court Orders Vu to Pay an Additional $10,000 for Fearn’s Attorney Fees for Her Newly Retained Attorney to Prepare for Retrial; Vu Files a Motion for Reconsideration of That Order; Fearn Files a Request for an Order to Show Cause Why Vu Should Not Be Held in Contempt for Failing to, Inter Alia, Pay the Additional Attorney Fees.

In October 2013, Fearn sought an order requiring Vu to pay additional attorney fees to enable her newly retained attorney to prepare for the retrial in this case.  The trial court disagreed with the estimated number of hours, which Fearn asserted her counsel would require to prepare (our record does not specify that estimate), stating, “I’m just saying that I don’t think you need 60 hours to prepare the case for trial when the case has already been prepared for trial.  [¶] The binders have been created.  The exhibit binders—everything’s been done and there’s work products there that you can benefit from.”  

The court found that there was an already existing attorney fees order in the total amount of $5,000, payable in a monthly amount of $1,000.  The court stated:  “I’m going to add on to that an additional $10,000 which should at least get [Fearn] through these depositions that you’re talking to do [sic] because you can do those without it being 10’s of thousands of dollars and that can be done.  [¶] Maybe 2 or $3,000.  That can be done with the court reporter with attorney fees.  It can be done.  [¶] So there are ways to expedite the process and get it done quickly by way of deposition and to get this case prepared.  [¶] There’s no reason why the work product that was prepared in the case—in other words, binders, exhibits, et cetera, can’t still be utilized for this ongoing trial.  [¶] I’m going to make an additional [a]ward of $10,000 in addition to the two prior orders that I’ve made and that would kind of get the parties equal—not completely.”  


In November 2013, Vu filed a motion for reconsideration of the new attorney fees order.  The same day, Fearn filed a request for an order to show cause why Vu should not be held in contempt for failing to, inter alia, pay attorney fees ordered by the court.  


In December 2013, at the hearing on Vu’s motion for reconsideration and Fearn’s request for an order to show cause, the trial court stated it did not want to continue the case.  The court did not rule on the motion for reconsideration or the request for an order to show cause regarding contempt and invited further discussion at a later date.
  
II.

First Phase of the Bifurcated Trial on Custody and Visitation Issues; Trial Court Issues Statement of Decision Awarding Joint Physical and Legal Custody of the Children and Setting a Step‑up Visitation Schedule for Vu; Judgment Is Entered as to Custody and Visitation.

On January 27, 2014, the scheduled retrial date, the court bifurcated the trial to address custody and visitation issues during the first phase.  Issues involving support, division of community debt, and attorney fees were resolved in the second phase.  Following the first phase, the court filed an amended tentative statement of decision.  Fearn filed a request for a statement of decision as to 16 issues; Vu objected to the court’s tentative statement of decision.  The trial court heard further testimony from Vu and Fearn with regard to the issues of custody and visitation.  

On April 23, 2014, judgment was entered as to custody and visitation issues, which incorporated the court’s 13‑page final statement of decision (the April 2014 judgment).  In that judgment, the court stated, “[t]his is a case with long‑standing high conflict and acrimony between the parties” and also stated it found both Vu’s and Fearn’s credibility “to be questionable at times.”  It found “both parties have committed acts of Domestic Violence against the other in the past.”  The court acknowledged there was a then current protective order for domestic violence against Vu, which was to expire on April 3, 2015, but explained:  “The child custody investigator noted in the December 27, 2013 report that there is no reason to believe that [Vu] poses a risk to the minors at this time.  The court agrees and finds accordingly.  [Vu] has completed parenting classes and an anger management course.  The reported scores for [Vu] from the anger management classes suggest he benefited from the program and therefore he has satisfied the requirements pursuant to FC 3044.  The court finds that [Vu] has completed classes to overcome the presumption against custody and timeshare orders pursuant to Family Code 3044.”  The court found it was in the children’s best interest to award joint legal and physical custody to Vu and Fearn.  


As to visitation, referred to by the court as “timeshare,” the April 2014 judgment provided for a timeshare schedule, conditioned on it being consistent with reunification counselor Dr. Amy Stark’s recommendation, which increased the amount of time Vu had visitation with the children.  The judgment was, as follows:  (1) Vu would visit with the children for three hours on Wednesdays for the first two weeks after the last counseling session with Dr. Stark; (2) a six‑hour Saturday visit would be added for each of the two following weeks; and (3) Vu would have visits with the children on the first and third weekends of each month thereafter.  The court stated that although it was a “close call” regarding Vu’s motivation to act as a dedicated and focused parent for the children, the court was persuaded by Vu’s trial testimony and the findings from the child custody investigation.  The court also found that Vu and Fearn’s conflict “has restricted and hindered [Vu]’s ability to act as a parent for [the children].”  The court stated the then‑existing restraining order “shall be modified to reflect that [Vu] shall be given orders for peaceful contact for purposes of custody and visitation exchanges.”  

III.
Second Phase of Bifurcated Trial on Spousal and Child Support, Division of Community Debt, and Attorney Fees;  the Trial Court Issues A Statement of Decision Awarding Fearn Spousal and Child Support, Equally Divides Community Debt, and Awards Fearn Additional Attorney Fees; Final Judgment Is entered.


Starting in late March 2014, the trial court took evidence on the second phase of the bifurcated proceedings that related to support, attorney fees, and the division of debts.  On April 23, 2014, the court issued its tentative statement of decision as to those issues.  

Fearn filed a “Notice of Respondent’s Specific Controverted Issues Re:  Tentative Decision of the Court on Submitted Matter on Issues of Support, Attorney Fees and Division of Debts.”  The trial court reviewed Fearn’s notice of controverted issues, considered her requested changes to the tentative statement of decision, and revised its tentative statement of decision.  The trial court’s final judgment on support, attorney fees, and division of debts issues was entered, which incorporated the court’s 26‑page final statement of decision
 on those issues (the June 2014 judgment).  

In the June 2014 judgment, the court made several findings, including those relevant to determining Vu’s support obligations, dividing community debt, and attorney fee awards, summarized as follows.

A.
Vu and Fearn’s Marriage Was Short‑term and Unstable.

The trial court stated Vu and Fearn did not have a stable marriage and, during the six years preceding their 16‑month marriage, their relationship was not “regular or ongoing.”  They were not living together when their first son was born, but married almost three years later.  The court found that the lack of stability in their relationship resulted in Vu and Fearn not having ever built a standard of living.  The court observed they lived beyond their means, and their debt increased in the last few months of their short‑term marriage.  The court found Vu was credible regarding the amount of debt accumulated during the marriage, and Fearn did not provide “persuasive evidence” on that subject. 
B.

Fearn Was Given a Gavron
 Warning in December 2012, When the Trial Court Ordered Her to Become Self‑supporting; the Court Found Fearn Made “No Effort” and “Does Not Intend to Become Self‑supporting.”

In December 2012, the trial court ordered Fearn to “get out and become self‑supporting,” but she admitted that she had since made “no effort” to become self‑supporting.  The court observed that Vu had unilaterally discontinued making spousal support payments, causing Fearn to be at a financial disadvantage and requiring her to hire several attorneys to represent her; the court did not sanction Fearn for failing to become self‑supporting by the time of trial.  

The court also stated it found that “the history of this case support[s] the assertion made by [Vu] that [Fearn] does not intend to become self‑supporting.”  Fearn dropped out of school in the 10th grade and did not take the GED test or obtain any license or certification for employment.  She was vague regarding her last job except to reveal that she had worked through various temporary employment agencies.  She had not worked for more than five years leading up to the time she and Vu were married.  Fearn did not contribute to Vu’s education, training, or career.  She presented little evidence as to the nature of any education or training that she would seek to become self‑supporting.  

The trial court noted that Fearn sought to hire a nanny to watch the children for six hours a day so she would be relieved of the full‑time responsibility to care for them, but “[t]here was no evidence that [she] intended to use the free time for education, training or licensing.”  The court ordered Vu to be responsible for paying half of the cost for child care to enable Fearn to become employed.  

C.

Vu’s and Fearn’s Respective Criminal and Domestic Violence Histories

The June 2014 judgment summarized Fearn’s and Vu’s respective histories of domestic violence.  In 2003, Fearn was convicted of assault, and was arrested for contempt and assault and battery.  


The court noted:  “A criminal protective order was in effect from September 24, 2007 through November 26, 2007 restraining [Fearn] and protecting [Vu] and minor.”  On March 15, 2007, a five‑year domestic violence protective order was issued against Fearn in favor of Vu, on the ground Fearn had threatened to physically harm Vu and his family; Fearn had “admitted to her criminal past at the hearing on that date.”  The domestic violence protective order was dismissed based on Vu and Fearn’s stipulation “at a time when the parties attempted to reconcile.”  

Vu, on the other hand, was charged with battery and violation of a domestic violence restraining order, but those charges were dismissed in 2008.  In April 2012, a three‑year restraining order was issued against Vu and was still in effect at the time the June 2014 judgment was entered.  The court noted temporary restraining orders issued against Vu, protecting Fearn and the children, which were in effect from October 23, 2007 through December 13, 2007, and from March 1, 2012 through April 2, 2012.  The court also noted a criminal protective order was issued restraining Vu from Fearn, beginning December 7, 2005 and ending September 23, 2008.  In 2009, a civil harassment order was issued against Vu, relating to a female not related to this case.  

The child custody investigator “raised credibility issues with both [Vu] and [Fearn].”  The investigation report noted allegations of domestic violence and neglect had been determined to be unfounded or inconclusive except for one instance in 2007 when the oldest child witnessed Vu punch a wall.  The investigator concluded “that due to the actions of [Fearn] in disregarding a restraining order, the absence of recent acts of domestic violence, police reports or social services investigations that no safety concerns were found to be present at the time of the investigation in December 2013.  [¶] [Vu] has completed a Batterers Intervention Class and his progress report showed that he benefitted from the classes.”  

D.

The Trial Court Calculated Spousal and Child Support.


The trial court found Vu not credible in claiming he earned $2,500 per month working for his parents’ furniture business.  Evidence showed Vu had represented that his monthly income was $8,000 on a lease application.  Based on that evidence, the court found Vu had a monthly income of $8,000.  The court imputed income to Fearn at the minimum wage of $1,387 per month, under Family Code section 4058, subdivision (b).  


The court ordered Vu to pay accrued spousal support as previously ordered.  Moving forward, the court ordered Vu to pay permanent spousal support in the amount of $900 per month for a six‑month period, beginning on May 1, 2014 and ending on October 1, 2014; Vu’s spousal support obligation would then terminate.  

The court stated its prior orders required Vu to pay child support in the amount of $1,439.  The court modified those orders to reflect Vu’s increasing timeshare of the children, according to the step‑up visitation schedule set forth in the April 2014 judgment, discussed ante.  
E.

The Trial Court Equally Divided the Community Debt Between Fearn and Vu, and Awarded Fearn Additional Attorney Fees.

In the June 2014 judgment, the trial court stated, “[t]he following items were considered by the court as community property debt.”  As pertinent to the issues in this appeal, one of the items listed was “Chase credit card account . . . had an ending balance of $2596.42 on the date of separation.  The parties stipulated that [Vu] made an $800 payment after the date of separation and is given a credit for that amount.  The court finds that the community property debt on this account is $1,796.42 and that the debt shall be shared equally by the parties.”  

Also relevant to this appeal is the “Allocation of Court fees for Child Custody Investigation” section of the June 2014 judgment, which immediately preceded the “Community Property Debt” section discussed ante.  The former stated:  “There is a balance due for the investigation and preparation of the Child Custody Investigation report.  The current balance is $1,386.13.  The court orders the parties to share in the cost 50/50 for the investigation.  The parties are ordered to split the cost of the fees.  They are given credit for any deposits already made.  The parties are ordered to pay the balance at the rate of $50 per month beginning on July 1, 2014.”  


The June 2014 judgment also awarded Fearn another $25,000 in attorney fees, and set up an installment payment plan requiring Vu to pay off the attorney fee award in the amount of $1,000 per month beginning on the first day of the month following the final payment to satisfy the prior attorney fee orders.  The June 2014 judgment further provided that if any two payments were late, then the entire balance “will be due and payable subject to post judgment interest at the rate of 10% per year.”  

IV.
Fearn Appeals; This Court Summarily Denies Fearn’s Petitions
for a Writ of Supersedeas.


Fearn appealed; her notice of appeal stated she was appealing from the judgments entered on April 23, 2014 and June 10, 2014.  In August 2014, Fearn filed a petition for a writ of supersedeas and request for a temporary stay of the visitation component of the April 2014 judgment; a panel of this court summarily denied her petition and request for a temporary stay.  In December 2014, Fearn filed a petition for a writ of supersedeas and request for a temporary stay of a December 2014 temporary custody order.  A panel of this court summarily denied her petition and request for a temporary stay.  
DISCUSSION

I.

Applicable Standards of Appellate Review in Cases Where the Trial Court Has Issued a Statement of Decision

This appeal follows a bench trial and the court’s issuance of statements of decision.  Where the court issues a statement of decision, it need only recite ultimate facts supporting the judgment being entered.  (Division of Labor Law Enforcement v. Transpacific Transportation Co. (1977) 69 Cal.App.3d 268, 274; Code Civ. Proc., § 632.)  If a party fails to bring omissions or ambiguities in the statement of decision to the trial court’s attention, we will infer the trial court made findings favorable to the prevailing party on all issues necessary to support the judgment, including the omitted or ambiguously resolved issues.  (Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido, Inc. (2015) 238 Cal.App.4th 468, 482; Fladeboe v. American Isuzu Motors Inc. (2007) 150 Cal.App.4th 42, 59‑60.)  “We review the trial court’s express factual findings, and any implied findings, for substantial evidence.”  (Apex LLC v. Sharing World, Inc. (2012) 206 Cal.App.4th 999, 1009.)  

II.
The Trial Court Did Not Abuse Its Discretion by Denying Fearn’s Request to Continue the Retrial.

Fearn argues the trial court “abused its discretion by refusing to enforce its attorney fee award, and requiring [Fearn] to go forward with an attorney who had not been able to properly prepare for trial, because he had not been paid.”  (Capitalization & boldface omitted.)  

As discussed ante, our record shows that in October 2013, Fearn requested that the trial court award her additional attorney fees for her to pay the attorney, whom she had retained since the August 2013 mistrial, to prepare for the retrial set for January 2014.  The court questioned the need for a significant amount of attorney fees as Vu and Fearn had prepared for trial and were on the third day of trial when the mistrial was declared.  Nevertheless, the court ordered Vu to pay an additional amount of $10,000 in attorney fees so that Fearn’s newly retained attorney could engage in any additional discovery that would help him streamline and focus presenting Fearn’s case on retrial.  The court noted Fearn’s attorney would also utilize the trial materials that had been prepared for the August 2013 trial.  Vu filed a motion for reconsideration of the attorney fees order; that motion was not decided until after the retrial commenced in January 2014.  

On the scheduled retrial date, Fearn’s attorney expressed surprise that the retrial would go forward on that date, and argued he assumed the court would continue the retrial date in light of the pending motion for reconsideration of the October 2013 additional attorney fees award and Vu’s failure to pay that sum, and outstanding discovery issues.  Rule 3.1332(b) of the California Rules of Court governs motions or applications to continue trial and requires:  “A party seeking a continuance of the date set for trial, whether contested or uncontested or stipulated to by the parties, must make the request for a continuance by a noticed motion or an ex parte application under the rules in chapter 4 of this division, with supporting declarations.  The party must make the motion or application as soon as reasonably practical once the necessity for the continuance is discovered.”  Rule 3.1332(c) sets forth the standards for the trial court to determine whether a noticed motion or an ex parte application should be granted, in relevant part, as follows:  “Although continuances of trials are disfavored, each request for a continuance must be considered on its own merits.  The court may grant a continuance only on an affirmative showing of good cause requiring the continuance.”


Our record contains neither a noticed motion nor an ex parte application to continue the retrial, filed before the retrial date, and does not include any declarations in support of Fearn’s request for a continuance before the retrial date.  Fearn does not address her failure to comply with these requirements in her opening brief.  

Fearn’s counsel asserted the trial court had previously expressed it was very open to continuing the trial.  Upon review of the December 23, 2013 hearing transcript, Fearn’s counsel acknowledged the transcript “encapsul[at]ed the court’s reluctance to continue the matter.”  Our record confirms the trial court had earlier expressed it was not inclined to continue trial.
  


On the first day of the retrial, Fearn’s counsel asked for a continuance and asked whether the court would require an ex parte application to file a written motion seeking such a continuance, at least with regard to the financial issues of support, division of debt, and attorney fees in the second phase.  The trial court stated that the time to file such a motion had already run, and it was not inclined to continue the retrial, but would entertain an oral motion to continue only the second phase of the retrial.  The court warned, “[y]ou’ll have to convince me there’s a good reason to continue it.”  Fearn does not provide record citations showing if or when her attorney again broached the subject of a continuance of the retrial, much less explained the good cause supporting such a continuance.

In her opening brief, Fearn vaguely argues that because she did not receive the additional attorney fees, her attorney “could not adequately prepare for trial.”  She also asserted in the trial court that her attorney had “never seen any boxes.”  Fearn did not specify how her attorney was unprepared or identify any material, which would have been relevant for trial, that he had not reviewed before the retrial date.  We thus have no record upon which to evaluate whether the trial court abused its discretion by failing to continue trial based on the record before it.  (See Hernandez v. Superior Court (2004) 115 Cal.App.4th 1242, 1246; Lazarus v. Titmus (1998) 64 Cal.App.4th 1242, 1249 [whether to continue a trial rests within the sound discretion of the trial court].)


Even if we were to assume for the purpose of our analysis that Fearn presented to the trial court a procedurally proper noticed motion or an ex parte application to continue the retrial, supported by declarations, which established good cause for a continuance, Fearn has failed to show she suffered any prejudice as a result of the court’s refusal to continue the retrial other than to vaguely assert she “was prejudiced by being required to go forward with a multi-day trial with counsel who had not been prepared to his and her satisfaction.”  An appellant must demonstrate prejudice from the trial court’s denial of a request to continue trial.  (Rebney v. Wells Fargo Bank (1990) 220 Cal.App.3d 1117, 1141.)  

Fearn has failed to show the trial court abused its discretion by refusing to continue all or any portion of the retrial of this matter.  She has also failed to show any prejudice from the denial to continue the retrial.
III.

The Trial Court Did Not Abuse Its Discretion by Awarding Vu and Fearn Joint Legal and Physical Custody of the Children.


Fearn argues the trial court erred by awarding joint legal and physical custody of Vu and Fearn’s two children in light of Vu’s history of domestic violence and a then‑existing restraining order against him.  


We review the trial court’s custody decision for abuse of discretion.  (In re Marriage of Burgess (1996) 13 Cal.4th 25, 32.)  We may conclude the trial court abused its discretion only if “there is no reasonable basis on which the [trial] court could conclude its decision advanced the best interests of the child.”  (F.T. v. L.J. (2011) 194 Cal.App.4th 1, 15.)  We review the trial court’s findings underlying its judgment for substantial evidence.  (In re Marriage of Burgess, supra, at p. 32.)  The trial court’s award of custody is ultimately determined by considering the best interest of the child.  (Fam. Code, § 3011.)  The court may consider any relevant factors in making that determination (In re Marriage of Burgess, supra, at pp. 31‑32), but it must consider the health, safety, and welfare of the child (Fam. Code, § 3011, subd. (a)), as well as any history of abuse by, inter alia, one parent against “[a]ny child to whom he or she is related by blood” or “[t]he other parent” (Fam. Code, § 3011, subd. (b)(1), (2)). 

In the April 2014 judgment deciding custody and visitation issues, the trial court stated that it found both Vu’s and Fearn’s credibility questionable at times.  The court noted that both Vu and Fearn had committed domestic violence in the past and acknowledged the existence of a current protective order for domestic violence against Vu, which would not expire until April 2015.  The court expressed its agreement with the child custody investigator’s statement that “there is no reason to believe that [Vu] poses a risk to the minors at this time.”  The court noted that Vu had completed a parenting course and an anger management course and that his scores from the latter showed he benefited from it and satisfied the requirements to overcome the presumption against custody and timeshare orders, pursuant to Family Code section 3044.  The court found that its joint custody decision was in the best interest of the children.  The court modified the then‑current restraining order against Vu, scheduled to expire on April 3, 2015, to reflect that he had been given orders for peaceful contact for purposes of custody and visitation exchanges.  

The April 2014 judgment reflects the trial court’s careful consideration of Vu’s and Fearn’s histories of domestic violence and agreement with the child custody investigator’s opinion that Vu did not pose any threat to the safety of the children.  Fearn does not argue that insufficient evidence supports the court’s findings.


Fearn argues the trial court’s modification of the restraining order, in light of the court’s custody order, violated Family Code section 3031, subdivision (a), which provides:  “Where the court considers the issue of custody or visitation the court is encouraged to make a reasonable effort to ascertain whether or not any emergency protective order, protective order, or other restraining order is in effect that concerns the parties or the minor.  The court is encouraged not to make a custody or visitation order that is inconsistent with the emergency protective order, protective order, or other restraining order, unless the court makes both of the following findings:  [¶] (1) The custody or visitation order cannot be made consistent with the emergency protective order, protective order, or other restraining order.  [¶] (2) The custody or visitation order is in the best interest of the minor.”  (Italics added.)  

Fearn argues the trial court failed to make the findings required by Family Code section 3031, subdivision (a).  However, she does not show that she raised this omission in the trial court.  We therefore infer the trial court made all necessary findings in support of the judgment.  

In any event, the court expressly found that its custody order was in the children’s best interests as encouraged by Family Code section 3031, subdivision (a).  The April 2014 judgment also reflects the court’s finding that its custody order could not be made consistent with the then‑existing restraining order, which is why the court modified it.  Fearn has therefore failed to show the trial court abused its discretion in awarding joint physical and legal custody to Fearn and Vu.
IV.

The Trial Court Did Not Abuse Its Discretion in Determining Child Support and Spousal Support.


Fearn challenges the June 2014 judgment as to the spousal support and child support awards.  We review the trial court’s orders setting spousal support and child support for abuse of discretion.  (In re Marriage of Rosen (2002) 105 Cal.App.4th 808, 825.)  “We do not substitute our judgment for that of the trial court, but confine ourselves to determining whether any judge could have reasonably made the challenged order.”  (In re Marriage of de Guigne (2002) 97 Cal.App.4th 1353, 1360.)  Fearn’s arguments are without merit.

A.

Child Support Award


Fearn challenges the child support award on two grounds.  First, she argues the trial court abused its discretion by denying her attorney’s request, on the eve of the second phase of the bifurcated trial, that she be allowed to conduct “discovery into [Vu]’s bank accounts and the business” because she suspected he had more assets at his disposal than what he had disclosed.  She argues that “[i]t is true that it was past . . . the discovery cutoff,” but her “delay in making the discovery requests were a direct result of [Vu] failing to pay court ordered attorney fees.”  


Fearn does not explain what discovery she had conducted, and why the discovery she sought just prior to the second phase of the trial was not conducted before the original trial began in August 2013.  Even if the trial court abused its discretion by denying her request for leave to conduct discovery, Fearn has failed to show any such error was prejudicial.  Fearn’s opening brief is devoid of any showing or explanation of prejudice.


Second, Fearn argues the trial court erred in determining the child support award by imputing a minimum wage income to Fearn in its calculations.  In the June 2014 judgment, the court stated it was imputing a minimum wage income to Fearn under Family Code section 4058, subdivision (b), which provides:  “The court may, in its discretion, consider the earning capacity of a parent in lieu of the parent’s income, consistent with the best interests of the children.”  The trial court expressly stated, in the June 2014 judgment, that as to the child support issues, “[t]he court ma[d]e[] the following orders having considered the evidence in this case and considering the best interest of the minors.”  The court further ordered that Vu would be required to provide half of the cost of child care necessary for Fearn to become employed, pursuant to Family Code section 4062, subdivision (a)(1).  

Furthermore, substantial evidence supported the determination that Fearn’s earning capacity was at least the minimum wage, and Fearn does not argue otherwise.  The June 2014 judgment detailed the court’s findings that 30‑year‑old Fearn had no significant health problems “that would limit her ability to work” and she had been employed through temporary employment agencies in the past.  She had been warned by the court in 2012 to become self-supporting, but had made no effort to do so.  The trial court did not abuse its discretion in imputing a minimum wage income to Fearn in calculating the child support. 
B.

Spousal Support Award

In making a spousal support award, the trial court must consider the factors identified in Family Code section 4320.  (In re Marriage of Left (2012) 208 Cal.App.4th 1137, 1150.)  The June 2014 judgment fully details the trial court’s findings on the factors set forth in section 4320, and those findings were supported by substantial evidence.  

Fearn argues, “[t]he court abused its discretion in the imputation of income to both parties, as has been discussed in the previous section” (which deals with child support).  Family Code section 4320 provides in relevant part:  “In ordering spousal support under this part, the court shall consider all of the following circumstances:  [¶] (a) The extent to which the earning capacity of each party is sufficient to maintain the standard of living established during the marriage.”  (Italics added.)  The trial court did not err by imputing a minimum wage earning capacity to Fearn, for the reasons discussed ante.  Furthermore, Fearn does not cite any evidence showing the court should have imputed to Vu a monthly income greater than $8,000.

Fearn also argues that “in evaluating the factors of Family Code section 4320, the court improperly weighed the respective history of domestic violence between the parties.  By ignoring the far greater gravity of the domestic violence perpetrated in the past, and particularly in the recent past, by [Vu], the court abused its discretion in the consideration of that factor of spousal support.  In particular, the history of domestic violence should have an impact on the duration of support.”  Family Code section 4320, subdivision (i) requires that in ordering spousal support, the trial court shall consider “[d]ocumented evidence, including a plea of nolo contendere, of any history of domestic violence, as defined in Section 6211, between the parties or perpetrated by either party against either party’s child, including, but not limited to, consideration of emotional distress resulting from domestic violence perpetrated against the supported party by the supporting party, and consideration of any history of violence against the supporting party by the supported party.”  More than two pages of the June 2014 judgment consists of a summary of the trial evidence relevant to that issue.  Fearn does not challenge the accuracy or completeness of the court’s summary.


In the June 2014 judgment, the court observed that the child custody investigator “raised credibility issues with both [Vu] and [Fearn].  Both parties were noted to be concerned about making the other party look bad.  The investigator concluded that due to the actions of [Fearn] in disregarding a restraining order, the absence of recent acts of domestic violence, police reports or social services investigations that no safety concerns were found to be present at the time of the investigation in December 2013.”  Fearn does not challenge that portion of the July 2014 judgment.

The court also noted Fearn “has behaved in a way that provokes the frustration of [Vu].  [Vu] testified that [Fearn] would attempt to control him both personally and financially.  The court found this testimony to be credible.  Controlling behavior is one of the foundational behaviors that are associated with domestic violence.  There has been domestic violence by both parties in this case.  [Fearn] put the name of [another man] on the birth certificate of their first born child, C[.].  Paternity tests confirmed that [Vu] is the biological father for C[.].”  Fearn does not challenge that portion of the June 2014 judgment either.

Our record does not show the trial court abused its discretion in its weighing of any of the factors set forth in Family Code section 4320, including the factor pertaining to domestic violence.


Fearn also argues that the trial court’s equal division of the child custody investigation fees was “inappropriate given the vast disparity in the parties[’] income[s].  Previously, it had been allocated 75‑25 to the parties, with [Vu] paying a larger share.”  Fearn has offered no legal authority or analysis in support of this argument.  We find no error.
V.

The Trial Court Did Not Abuse Its Discretion in Its Equal Division of Preseparation Debt Incurred on a Chase Credit Card.

In her opening brief, Fearn challenges the trial court’s division of community debt only as to a Chase credit card.  Her entire argument on this issue is, as follows:  “As part of the distribution of the assets and debts, the court ordered equal division of various credit cards that had been used by the parties.  [Vu] testified at trial, as has already been discussed, above, that at least for the Chase credit card, he used that on multiple occasions to make purchases on behalf of the business.  [Citation.]  [¶] With the intentional diversion of income by [Vu], his admission that at least one of the credit cards includes business‑related charges, which it would not be equitable to charge to the community, and in light of his diminished credibility demonstrated by these things, and the requested discovery which was denied by the court, which was directed at the credit card information, for the same reasons as discussed, above, the allocation of community debt should also be vacated, and a new trial, with discovery permitted, be ordered.”  

The June 2014 judgment states that two Chase credit cards were part of the community debt and that “[t]he parties stipulated to the following facts regarding community property debt.”  It further states Vu and Fearn stipulated that the first of the two Chase credit cards (with an account number ending in the number “65”) was “not relevant to this case.”  

The second Chase credit card (with an account number ending in the number “95”) had an ending balance of $2,596.42 on the date of separation.  Vu and Fearn further stipulated that Vu made an $800 payment after the date of separation and he was “given a credit for that amount.”  The court found that the community property debt on that account was $1,796.42 and “the debt shall be shared equally by the parties.”  

Fearn failed to show that the $1,796.42 amount included expenses for Vu’s family business incurred before the date of separation.  The portion of Vu’s testimony, which she references in her opening brief, merely reflects that the card carried large balances at times because Fearn used it and Vu also used it for expenses for his parents’ furniture company.  


Fearn does not argue insufficient evidence supported the trial court’s finding that the credit card debt in the amount of $1,796.42 constituted community debt.  Furthermore, the court stated, in the June 2014 judgment, that Vu’s testimony was “credible relating to the amount of debt the parties accumulated during this short marriage.”  Fearn has failed to establish error in the division of the preseparation Chase credit card debt.

DISPOSITION


The judgment is affirmed.  Respondent did not file an appellate brief so no party shall recover costs on appeal.

FYBEL, J.

WE CONCUR:

O’LEARY, P. J.

MOORE, J.

  �  In January 2014, after the retrial began, the court denied Vu’s motion for reconsideration of the $10,000 attorney fee award.  In April 2014, the trial court denied Fearn’s request for an order to show cause for contempt against Vu as to the attorney fees issue (the court found him guilty of several counts of contempt on failure to pay court�ordered support).


  �  That portion of the judgment is entitled “Final Judgment of the Court on Submitted Matter on Issues of Support, Attorney Fees and Division of Debts.”  


  �  In re Marriage of Gavron (1988) 203 Cal.App.3d 705, 712.


  �  At the December 20, 2013 hearing addressing Vu’s motion for reconsideration and Fearn’s request for an order to show cause on finding Vu in contempt, there is a brief reference to a “motion for continuance of the trial” and the court’s statement that “I do not want to trail this case—continue this case.”  
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