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In 1995, a trial court convicted defendant Manuel Anthony Saucedo as a “third striker” and sentenced him to 53 years to life after the jury found him guilty of second degree burglary (Pen. Code, §§ 459, 460, subd. (b)) and evading a police officer (Veh. Code, § 2800.2, subd. (a)). In 2013, defendant filed a petition for recall of sentence after the enactment of Proposition 36. The court ruled him ineligible for resentencing because his prior conviction for attempted murder in 1984 disqualified him under the statute. (Pen. Code, §§ 1170.126, subd. (e)(3), 667, subd. (e)(2)(C)(iv), 1170.12, subd. (c)(2)(C)(iv); all further statutory references are to this code.) Defendant appealed the trial court’s postjudgment order denying his resentencing petition.  

While that appeal was pending, defendant filed another petition for recall of sentence. The trial court reached the same conclusion, finding defendant statutorily ineligible for resentencing based on his 1984 attempted murder conviction. Despite the pending appeal for the denial of his first petition, defendant appealed the denial of his second petition for recall of sentence. In September 2014, this court issued its ruling on defendant’s first appeal, finding no arguable issues and affirming the trial court’s postjudgment order. 

This present appeal concerns defendant’s second petition for recall of sentence, in which he argues the trial court failed to exercise discretion under section 1385 to dismiss his prior conviction for attempted murder in determining his eligibility for resentencing. Not only do we disagree with defendant’s assertion, but find the trial court lacked jurisdiction to make any finding in regards to defendant’s second petition for recall of sentence. Thus, we reverse the trial court’s ruling and remand this matter with directions to dismiss defendant’s second petition to recall his sentence.
FACTS

In October 1994, defendant broke into a hardware store, and after leaving led police on a high-speed car chase through Fullerton and Anaheim. (People v. Saucedo (Dec. 11, 1996, G017999) [nonpub. opn.].) Police apprehended defendant after he abandoned the car in an attempt to escape on foot. The trial court convicted defendant of second degree burglary and evading a police officer. It also found he suffered three prior “strike” convictions and had served five prior prison terms for a 1978 robbery conviction, a 1984 second degree burglary conviction, a 1984 conviction for possession of a controlled substance, a 1984 conviction for assault with a deadly weapon and attempted murder, and a 1990 conviction for burglary. The court sentenced him to two consecutive terms of 25 years to life, plus 10 years for the prior prison terms.

In 1996, defendant appealed his sentence, arguing the trial court miscalculated his presentence credits and his prior prison terms, and that the court failed to exercise its discretion in deciding his motion to dismiss his prior convictions under section 1385. Agreeing with defendant, this court instructed the trial court to modify the judgment to show defendant suffered only three one-year prior prison term enhancements and to adjust his presentence credits. We also remanded the matter so the trial court could exercise its discretion in ruling on defendant’s motion to dismiss his prior strike convictions under section 1385, but the record does not reflect the trial court granted this relief on remand. Apart from those instructions, this court affirmed the judgment.

After the enactment of Proposition 36, which allowed for resentencing of some inmates serving prison terms under the “Three Strikes” law, defendant filed his first petition for recall of sentence under section 1170.126, subdivision (e) in late 2013. (People v. Saucedo (Sept. 22, 2014, G049600) [nonpub. opn.].) The trial court denied the petition, finding his prior conviction for attempted murder disqualified him from relief under the statute. Defendant timely appealed to which his counsel submitted a Wende brief on his behalf. (People v. Wende (1979) 25 Cal.3d 436.) After reviewing the record, this court found no arguable issues on appeal and affirmed the trial court’s postjudgment order in September 2014. 

In July 2014, while the above appeal was pending, defendant filed a second petition for recall of sentence under section 1170.126, subdivision (e). The trial court also determined defendant was statutorily ineligible for resentencing because of his 1984 conviction for attempted murder. A month later, defendant filed a notice of appeal from the postjudgment order denying his second petition for recall of sentence, which is the matter presently before us.  
DISCUSSION

Defendant contends the trial court failed to exercise its discretion to dismiss defendant’s prior conviction for attempted murder under section 1385 for purposes of determining his eligibility for resentencing. He also maintains People v. Vargas (2014) 59 Cal.4th 635 (Vargas) required the trial court to dismiss one of his convictions arising out of the “same act.” (Id. at p. 638.) We review a trial court’s determination whether to resentence a defendant for abuse of discretion. (People v. Losa (2014) 232 Cal.App.4th 789, 791; see Vargas, at p. 640.) 

Additionally, defendant argues a recent appellate decision that bound the trial court erred in interpreting the language of section 1170.126. We review de novo questions of law involving statutory interpretation. (Bruns v. E-Commerce Exchange, Inc. (2011) 51 Cal.4th 717, 724 [“Statutory interpretation is a question of law that we review de novo”].) In interpreting an initiative such as Proposition 36, “we apply the same principles governing statutory construction. We first consider the initiative’s language, giving the words their ordinary meaning and construing this language in the context of the statute and initiative as a whole. If the language is not ambiguous, we presume the voters intended the meaning apparent from that language, and we may not add to the statute or rewrite it to conform to some assumed intent not apparent from that language. If the language is ambiguous, courts may consider ballot summaries and arguments in determining the voters’ intent and understanding of the ballot measure.” (People v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 571.) 
1. The Trial Court Lacked Jurisdiction to Rule on Defendant’s Second Petition for Recall of Sentence.

The parties argue at length about whether defendant’s second petition for recall of sentence should be barred as a successive petition.  However, for procedural reasons, we need not reach this point. A postjudgment order denying a petition to recall a sentence under section 1170.126 is an appealable order (Teal v. Superior Court (2014) 60 Cal.4th 595, 601), and once an appeal is timely filed from the first order, the trial court is divested of jurisdiction to consider a second petition on the same issue. (People v. Perez (1979) 23 Cal.3d 545, 554 [“The filing of a valid notice of appeal vests jurisdiction of the cause in the appellate court until determination of the appeal and issuance of the remittitur”].) This rule is designed to maintain “the appellate court’s jurisdiction by protecting the status quo so that an appeal is not rendered futile by alteration.” (People v. Scarbrough (2015) 240 Cal.App.4th 916, 923, citing People v. Alanis (2008) 158 Cal.App.4th 1467, 1472.) Therefore, “the trial court lacks jurisdiction to make any order affecting a judgment, and any action taken by the trial court while the appeal is pending is null and void.” (People v. Scarbrough, supra, 240 Cal.App.4th at p. 923.)

There are very few exceptions to this jurisdictional divestment. For example, “the trial court may, while an appeal is pending, vacate a void judgment, correct an unauthorized sentence, or correct clerical errors in the judgment.” (People v. Scarbrough, supra, 240 Cal.App.4th at p. 923, citing People v. Nelms (2008) 165 Cal.App.4th 1465, 1472.) A trial court may also correct errors in the calculation of presentence custody credits while an appeal is pending. (People v. Scarbrough, supra, 240 Cal.App.4th at p. 923, citing People v. Acosta (1996) 48 Cal.App.4th 411, 427-428.) Under section 1170, subdivision (d)(1), a “trial court has jurisdiction for a period of 120 days to recall a defendant’s sentence for reasons rationally related to lawful sentencing and to resentence a defendant as if he or she had not been sentenced previously.” (People v. Scarbrough, supra, 240 Cal.App.4th at p. 923-924; Dix v. Superior Court (1991) 53 Cal.3d 442, 455-456.) Moreover, a trial court has jurisdiction to consider a habeas corpus petition while an appeal is pending so long as the exercise of that jurisdiction does not “‘“interfere with the appellate jurisdiction”’” in the pending matter. (People v. Scarbrough, supra, 240 Cal.App.4th at p. 924, citing In re Carpenter (1995) 9 Cal.4th 634, 645-646.)

Furthermore, once an appellate court issues a final decision, as this court did in defendant’s first appeal, it becomes the law of the case. (People v. Gray (2005) 37 Cal.4th 168, 196 [“‘“The rule of ‘law of the case’ generally precludes multiple appellate review of the same issue in a single case”’”]; In re Rosenkrantz (2002) 29 Cal.4th 616, 668 [“The doctrine of law of the case . . . governs later proceedings in the same case [citation] with regard to the rights of the same parties who were before the court in the prior appeal”].) In other words, the decision of this court, where we concluded there were no arguable issues on appeal in regards to the denial of defendant’s first petition for recall of sentence, is the law of defendant’s case. As this court did not grant defendant a motion for a limited remand for the trial court to hear his second petition for recall of sentence, defendant was procedurally barred from asserting his claims in this second petition. (§ 1260 [an appellate court “may, if proper, remand the cause to the trial court for such further proceedings as may be just under the circumstances”]; People v. Awad (2015) 238 Cal.App.4th 215, 222 [“We construe Proposition 47 together with section 1260 to authorize a limited remand to the trial court to hear a postconviction motion to recall a sentence under section 1170.18”].) 

As a final point, a trial court should not consider a successive resentencing petition presenting claims previously denied because defendants generally may not assert contentions “piecemeal” by bringing forth successive petitions challenging the judgments against them. (In re Clark (1993) 5 Cal.4th 750, 768, 775.) This rule was established to prevent the wasting of scarce judicial resources and to preserve the finality of judgments. (Id. at p. 770.) Unlike other petitions, such as a petition for a writ of habeas corpus, a defendant may appeal the denial of a petition for recall of sentence, giving the defendant the opportunity to further exhaust his or her contentions. (See § 1506; 6 Witkin & Epstein, Cal. Crim. Law (4th ed. 2012) Criminal Writs, § 100, pp. 718-719.) For these reasons, successive petitions for recall of sentencing should not be entertained on the merits. As discussed above, defendant’s second petition is procedurally barred because the trial court was divested of jurisdiction once his first petition was appealed to the Court of Appeal. However, in the event a defendant does not appeal a prior denial of a petition for recall of sentence, but files a subsequent petition asserting claims previously denied absent a change in applicable law or facts, that subsequent petition should be barred as successive. (Clark, supra, 5 Cal.4th at p. 767.)
2.  Even if Defendant’s Claims Were Not Procedurally Barred, They Fail on the Merits.

Defendant argues the trial court failed to exercise discretion under section 1385 to dismiss prior convictions in determining his eligibility for resentencing under section 1170.126.  He also maintains his disqualifying prior conviction for attempted murder is based on the “same act” of his assault with a deadly weapon conviction, and therefore, the trial court was required to dismiss one of those convictions for resentencing purposes in accordance with the rulings of the California Supreme Court. (See Vargas, supra, 59 Cal.4th 635.)  These arguments are meritless. First, a trial court is precluded from exercising section 1385 discretion when determining whether an inmate has met the criteria of section 1170.126, subdivision (e). (People v. Brown (2014) 230 Cal.App.4th 1502, 1512-1513.) The language of the statute is unambiguous and requires an inmate to satisfy the criteria of subdivision (e) before a trial court may exercise its discretion as to whether the defendant poses an unreasonable risk of danger to public safety. (§ 1170.126, subds. (e) and (f).)  Second, even if the record indicated defendant suffered two strikes for the same act, which it does not, defendant would remain ineligible for resentencing because the statute explicitly disqualifies any inmate who has a conviction for “[a]ny homicide offense, including any attempted homicide offense.” (§§ 1170.12, subd. (c)(2)(C)(iv)(IV), italics added, 1170.126, subd. (e).) Defendant committed, pleaded guilty to, and was convicted of attempted murder, so is therefore statutorily ineligible for resentencing.  
DISPOSITION

The order denying appellant’s second petition to recall his sentence is reversed and the matter is remanded to the superior court with directions to enter an order dismissing the petition. 

RYLAARSDAM, ACTING P. J.

WE CONCUR:

BEDSWORTH, J.

ARONSON, J.
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