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Appeal from a judgment of the Superior Court of Orange County, Jonathan S. Fish, Judge.  Reversed and remanded with instructions.
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*                *                *


This is an appeal from a petition to redesignate defendant’s prior felony conviction to a misdemeanor pursuant to Proposition 47.  In 2008 defendant pleaded guilty to one felony count of second degree vehicle burglary (Pen. Code, §§ 459, 460, subd. (b); count 1)
 and one felony count of receiving stolen property (§ 496, subd. (a); count 2).  In June 2008, defendant was sentenced to four years in state prison, consisting of the midterm on count 1, doubled to reflect a prior strike.  The sentence on count 2 was suspended pursuant to section 654.


In December 2014, defendant petitioned to redesignate his felony convictions to misdemeanors pursuant to section 1170.18, subdivision (f), which provides, “A person who has completed his or her sentence for a conviction, whether by trial or plea, of a felony or felonies who would have been guilty of a misdemeanor under this act had this act been in effect at the time of the offense, may file an application before the trial court that entered the judgment of conviction in his or her case to have the felony conviction or convictions designated as misdemeanors.”  Subdivision (g) provides, “If the application satisfies the criteria in subdivision (f), the court shall designate the felony offense or offenses as a misdemeanor.”  


The People opposed the petition with respect to count 1 on the ground that a vehicle burglary did not qualify for relief under section 1170.18.  The People did not oppose the petition with regard to count 2, stating that defendant was entitled to the relief requested because he had “completed his . . . sentence for this . . . felony conviction and is entitled to have the felony conviction[] designated as a misdemeanor pursuant to . . . Section 1170.18, subd. (f).”  (Italics added.)

Nonetheless, the court denied the petition in its entirety, stating, “Counts 1 and 2 in the petitions are denied.  They don’t fall within Prop 47 based on the court’s reading, so resentencing is moot.”

Defendant’s appeal concerns only count 2, the receiving stolen property conviction.  On appeal, the People once again concede that defendant’s conviction for receiving stolen property “is statutorily eligible to be re-designated as a misdemeanor” but then requests a remand to allow the trial court to “determine whether his conviction for receiving stolen property satisfies the criteria for designation as a misdemeanor under . . . section 1170.18, subdivision (g).”  

Under section 1170.18, subdivision (f), defendant is entitled to have his crime reclassified as a misdemeanor if he would have been guilty of a misdemeanor “had [Proposition 47] been in effect at the time of the offense.”  At the time defendant committed his offense, section 496 was a wobbler, punishable either as a misdemeanor or a felony.  Proposition 47 amended section 496 by reclassifying the crime as a misdemeanor, provided the value of the received stolen property was less than $950 and the defendant had not been convicted of a prior offense specified in section 667, subdivision (e)(2)(C)(iv) (the “super strikes”).  Count 2, therefore, is within the scope of section 1170.18, subdivision (f), provided that the amount stolen had a value of less than $950 and defendant did not have a prior “super strike.”  The prosecutor’s concession in the trial court that defendant’s offense qualified for reclassification and that defendant was “entitled to have the felony conviction[] designated as a misdemeanor[]” necessarily conceded (1) that defendant had completed his sentence, (2) that the section 496 conviction was for receiving stolen property worth less than $950, and (3) defendant had not suffered a prior “super strike.”

We are uncertain whether the court’s ruling — that the offense of receiving stolen property did not “fall within Prop 47” — was a mistaken reading of the statutory eligibility, or a comment on the lack of evidence regarding the value of the stolen property or of the lack of a prior “super strike.”  If the court meant that the crime of receiving stolen property was not within the scope of section 1170.18, the court erred in its reading of the statute.  And the prosecutor’s concession that defendant was entitled to the reclassification made proof of the value of the stolen property or lack of a prior “super strike” unnecessary.  
DISPOSITION


The order denying defendant’s reclassification petition as to count 2, receiving stolen property, is reversed.  The matter is remanded with instructions to grant defendant’s petition to reclassify his 2008 receiving stolen property conviction as a misdemeanor.

IKOLA, J.

WE CONCUR:

MOORE, ACTING P. J.

THOMPSON, J.
� 		All statutory references are to the Penal Code.
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