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Defendant Gary Timothy Newell was convicted after jury trial of assault with a deadly weapon on Richard Powell (Pen. Code, § 245, subd. (a)(1)).
  The jury also found true allegations that defendant personally used a dangerous and deadly weapon, a knife, in the commission of the offense, and that he personally inflicted great bodily injury upon Powell.  (§§ 667, 1192.7, 12022.7, subd. (a), 1203, subd. (e)(3).)  The court found true allegations that defendant was out on bail at the time of the offense (§ 12022.1), and that he had two prior strikes and one prior serious felony conviction (§§ 667, subds. (a), (b)-(i), 1170.12).  The court denied defendant’s motion to strike the strikes and sentenced defendant to prison for 25 years to life consecutive to 10 years.


On appeal, defendant contends that the court abused its discretion and violated his Sixth and Fourteenth Amendment rights to present a complete defense when it excluded evidence that Powell was involved in an altercation with his brother during which both Powell and his brother received knife wounds.  As we find no abuse of discretion or constitutional violation, we will affirm the judgment.

BACKGROUND

Defendant was charged by information with assault with a deadly weapon upon Richard Powell.  (§ 245, subd. (a)(1).)  The information further alleged that defendant personally used a dangerous and deadly weapon, a knife, in the commission of the offense (§§ 667, 1192.7); that he personally inflicted great bodily injury upon Powell (§§ 12022.7, subd. (a), 1203, subd. (e)(3)); that he was out of custody on bail at the time of the offense (§ 12022.1); and that he had a prior serious felony conviction and two prior strikes (§§ 667, subds. (a), (b)-(i); 1170.12).  The court granted defendant’s motion to bifurcate trial on the on-bail and prior allegations.  Defendant then waived his right to a jury trial on those allegations.


The People moved in limine to exclude pursuant to Evidence Code sections 350 and 352 any evidence of Powell’s 2007 arrest for assault unless and until defendant made a claim of self-defense and the court conducted a hearing pursuant to Evidence Code sections 402 and 403.  The facts underlying the arrest were that in October 2007, after they had both been drinking alcohol, Powell and his brother got into a physical altercation outside their mother’s home during which both of them sustained stab wounds from the same pocket knife.  Both brothers were arrested but no charges were filed because the brothers were engaged in mutual combat and the dominant aggressor could not be determined.  Prior to trial, the court tentatively ruled that “no bad character [evidence] of the . . . victim . . . or his propensity for violence [would be admitted] pending the defense establishing a self-defense claim.”  The court also tentatively ruled that, should defendant testify, his two prior felony section 245 convictions would be “sanitized” as “felonies involving moral turpitude” for purposes of impeachment.


The Prosecution’s Case-in-Chief


In June 2009, Richard Powell was unemployed and living with his girlfriend.
  He had met defendant when he was in high school, but they lost contact until May 2009.  Then, Powell’s friend Chris McShane was staying with defendant and Powell began visiting McShane at defendant’s house about once a week.
  On June 25, 2009, Powell gave defendant a $120 computer cord to pay off a $20 marijuana debt he owed defendant.  They did not argue or have any type of disagreement at that time.


On the afternoon of June 26, 2009, Powell walked to defendant’s house after having purchased a pint of whiskey.  He drank the whiskey with a liter of Coke on his way over.  Some people Powell did not know were leaving defendant’s house when Powell arrived there.  Powell jokingly asked them, “What are you doing hanging out with this guy?”  Defendant told Powell to go sit in his patio.  Powell did so and sat down in a white plastic chair.  McShane stood nearby him.  Defendant came out to the patio and said, “Don’t talk to my friends that way.”


Powell was reaching for cigarettes in his pants pocket, which was also where he kept his Swiss army knife on his keychain, when defendant hit him on the left side of his head above his ear.  Powell stood up and hit defendant in the face with his fist.  They fell to the ground while Powell continued to hit defendant in the face.  McShane yelled, “Stop, Rick.  You’re hurt,” but he did not try to separate Powell and defendant.  When Powell felt defendant’s dogs “nibbling at” him, he stopped hitting defendant, got up, and went to the bathroom.  He saw a bloody wound on his head, so he took off his shirt and used it to apply pressure to the wound.  As he was leaving the house, he saw a bloody butcher knife on the kitchen counter and assumed that it was what defendant had used to hit him.  Defendant told Powell that he wanted to take him to the hospital, but Powell did not agree to let defendant do so.  Powell started to walk home, but when he realized that he had injuries other than to his head, he used a phone belonging to one of defendant’s neighbors to call 911.
  He then sat down on the curb and waited for help.


Defendant and McShane were standing outside by defendant’s front door when Powell walked away.  Defendant, McShane, and defendant’s wife Carrie Newell
 then went back and forth from inside their house to a car parked in the driveway.  After that, they got into the car and drove off in the opposite direction from which Powell had walked.  Shortly thereafter, the police arrived in the area.


Around 5:40 p.m., on June 26, 2009, San Jose police officers and paramedics were dispatched to the area of defendant’s home on the report of a stabbing.  They found Powell sitting on the curb.  He was holding a bloody shirt to his head, he had blood all over him, he smelled of alcohol, and he was yelling, “I can’t believe Gary did this.”  The paramedics had a difficult time treating Powell because he was upset and he kept moving around.  One officer had to hold a piece of gauze to a two to three inch laceration in Powell’s underarm area because it was bleeding profusely.  Powell said that defendant had hit him with a meat cleaver.  Powell was taken by ambulance to a hospital where he received 18 staples for two wounds on his head and eight to ten stitches for wounds on his underarm and leg.  A closed Swiss army knife was later found nine feet from where Powell’s bloody clothes were left lying on the curb.  The knife did not have any blood on it.  Powell testified that he had given his wallet, keychain, and Swiss army knife to an officer while in the ambulance.


Inside defendant’s home, officers found drops of blood on the bathroom floor, on the living room floor, on the door sill between the living room and the screened-in patio, and on the front of the backrest of a white plastic chair in the patio.  The concrete floor of the patio was damp and had several pools of water.  Nothing else in the patio was wet.  No meat cleavers were found in or outside the house and no knife was found with blood on it.


Defendant was arrested at a hospital about one hour after officers had responded to Powell’s location.  Defendant had received injuries to his nose and cheek.  At the time he was booked into custody, he had $2,716 on him.


The Defense Case


On June 26, 2009, Patrick Shane was renting a room in defendant’s home.  McShane also stayed at the home off and on.  Shane testified that that evening, he was at a neighborhood park with defendant’s wife when McShane arrived and whispered something to her.  She ran home and Shane followed her.  When Shane arrived at the house, he saw Powell standing in the hallway with blood on him, defendant handing McShane a meat cleaver and a knife, and blood in the patio area and on the wall near the bathroom.  Everybody but Shane then left the house.  Shane used a towel to clean up blood in the patio, kitchen, and bathroom, and he discarded the towel behind the washing machine in the garage.  Officers came to the house after he was done.


Carrie testified that on the evening of June 25, 2009, she discovered that her son’s bottle of prescription codeine medication was empty, and she and defendant suspected Powell had taken it.  On the afternoon of June 26, 2009, defendant told her that he had received several phone calls from Powell and that he had told Powell not to come over to the house.  However, Powell arrived at their house shortly thereafter when defendant was outside in the patio with two people who were there to purchase a puppy.  After Carrie let Powell into the house, she took two children to the park, and Shane followed them.  When McShane came to the park and told her to return to the house, she left the children with a friend and ran home.  She found defendant and Powell, both of whom were bleeding, and defendant told her that he needed to go to the hospital.  She left to check on the children, and she does not know how her husband got to the hospital.


Defendant testified in his own defense.  He has an August 2004 misdemeanor conviction and two April 2009 felony convictions, all involving moral turpitude.  During the week before June 26, 2009, he was showing the puppies of his purebred dogs at various parks, trying to sell them.  On June 25, 2009, Powell brought defendant a computer adapter that he said he had stolen from Radio Shack.  Defendant gave Powell some marijuana in exchange for the adapter.  Defendant has a medical marijuana card and he grows marijuana in his yard.  After Powell left, defendant determined that his son’s prescription codeine medication was missing.


On June 26, 2009, Powell called defendant several times, and defendant told Powell that he was no longer welcome in defendant’s home.  That afternoon, defendant took two of his puppies to a park near his home.  Four people there said that they were interested in purchasing a puppy, and defendant invited them to his home to see the entire litter.  The four individuals came to defendant’s home and they each gave him $600 as a deposit for a puppy.  While he was bending over the litter of puppies in his kitchen, he was hit by defendant on the side of his face with the back end of a meat cleaver.  He received a cut on his nose and left cheek.  He did not know that Powell had entered his home until he was hit.


Defendant turned around and “tackled” Powell and a man who had come to buy a puppy.  The meat cleaver slid from Powell’s hand and across the kitchen floor, so defendant grabbed it.  He stood up and saw Powell coming at him, brandishing a kitchen knife.  Defendant then hit Powell twice on the head with the meat cleaver.  They got into a “little wrestling match,” which went on through the kitchen, living room, and patio.  When it stopped, Powell was bleeding from his head and defendant offered him aid.  Defendant got Powell some towels and tried to bandage his head wound.  He offered to take Powell to the hospital but Powell was not willing to go because he thought the police would be called.  Defendant and Powell discussed how they could make up a story about what had happened so that neither of them would get in trouble; they could say that they had been “jumped” in the park by a few people they did not know.


A neighbor gave defendant a ride to the hospital.  During the ride and again in front of the hospital, defendant called 911.  He did not tell the police anything about Powell having attacked him with a knife.  Besides the cut on his face, defendant was also treated for a cut on his neck and a cut on his finger.  He does not know what happened to the meat cleaver or the knife.


The Prosecution’s Rebuttal Case


Powell testified that he did not steal the computer cord from Radio Shack that he gave to defendant.  He further testified that he had an allergic reaction to codeine when he was a child.  He did not steal any codeine from defendant’s house on June 25, 2009.  He bought marijuana from defendant at least once a week, and he once saw defendant sell marijuana to other people.  He did not call defendant on June 26, 2009, before showing up at his house.  He did not take or handle any knives from defendant’s kitchen while he was at defendant’s house.


San Jose Police Officer Michael Ceballos testified that he was one of a group of officers dispatched to the alleged stabbing at defendant’s home on June 26, 2009, sometime after 5:30 p.m.  There he was assigned to speak to defendant’s neighbors.  About an hour later, he and other officers were dispatched to the hospital to see defendant and his wife.  Defendant’s wife told Officer Ceballos that she was not at the house that afternoon, that she was at the park and then at a friend’s house.


A recording of defendant’s 911 call while at the hospital was played for the jury.  During the call, defendant stated that he did not know who had hit him and that he did not “even know what nationality they were.”  He said that he was hit while showing his puppies to people he did not know.


Verdicts and Sentencing


On July 6, 2010, the jury found defendant guilty of assault with a deadly weapon on Powell (§ 245, subd. (a)(1)).  The jury also found true the allegations that defendant personally used a dangerous and deadly weapon, a knife, during the commission of the offense (§§ 667, 1192.7), and that he personally inflicted great bodily injury upon Powell within the meaning of sections 12022.7, subdivision (a) and 1203, subdivision (e)(3).  The court found true the allegations that defendant was out on bail at the time of the offense (§ 12022.1), and that he had two prior strikes and one prior serious felony conviction (§§ 667, subds. (a), (b)-(i), 1170.12).


On January 14, 2011, the court denied defendant’s motion to strike the strikes and sentenced him to prison for 25 years to life consecutive to 10 years.

DISCUSSION

After defendant testified that he had been hit from behind while bending over his litter of puppies, the court informed the parties outside the presence of the jury that it believed that evidence of “the character trait of the victim for violence” “through specific instances of conduct” was admissible, but that the court still needed to hear argument from the parties regarding the admissibility of the defense’s proposed evidence under Evidence Code section 352.  The court specifically asked defense counsel “why this unduly won’t consume my time.”  Counsel responded, “Well, it’s going to be real quick.  He’s going to get one question.  If he answers it honestly, that should be the end of it.  If he doesn’t answer it honestly, then . . . [¶] . . . [¶] . . . I’ll keep asking more questions.”  “And all I’m going to ask him is if, in fact, on such a[nd] such a date he was involved in a[n] altercation with his brother which resulted in a knife wound in his brother.  End of question.”  “That’s it.”


The prosecutor argued that “the fact of the matter is . . . that the allegations involving the victim assaulting his brother have never been proven, [and] are disputed.”  “I think the fact of whether . . . someone hasn’t been charged is relevant to the [Evidence Code section] 352 analysis and also to an undue amount of time because Mr. Powell is not going to admit that he was the aggressor or that he didn’t have the right to use self-defense in this fight involving his brother.  In fact, just the opposite.  [¶]  And the truth is that it’s not just his brother that had an injury.  Actually, Mr. Powell had injuries.  And Mr. Powell . . . had defensive injuries in the sense that he was stabbed in the back.”  The prosecutor told the court that she would have to call Powell’s mother and two brothers to testify as well as the officers who took statements at the scene, and she agreed with the court’s statement that “we’re going to have a trial in a trial.”  The prosecutor said that she would need “[t]hree days” to present that evidence to the court.


The court stated that it would review the police reports on the incident and “evaluate this for myself.”
  The court also informed defense counsel, “if I allow you to ask the complaining witness about his prior incidents, then [the prosecutor] is going to be able to ask your client about his.”  “Because it involves a propensity for violence.”  Defense counsel stated, “All right. . . .  We’re going to be trying cases upon cases upon cases.”


The following day, after defendant testified that it was Powell who hit him with the meat cleaver and that he did not hit Powell with the same cleaver until after he saw Powell then brandishing a knife, the court revisited the issue of the proposed propensity-for-violence evidence outside the presence of the jury.  The court stated that it had read the police reports regarding the incident involving Powell and his brother and that, “[w]hile I think three days may be too much and I don’t think that Mr. Powell’s mother has anything to offer there, I think something about two days-plus is probably right.  And given that the length of . . . the evidence in this case has been maybe four days at the most, seems to me that that might be an undue consumption of the Court’s time.  [¶]  So before I make my final decision, I’m going to give you both a chance to express your views.”  Both parties submitted the matter without further argument.


The court then ruled:  “[Defense counsel], I’m not going to allow you to question Mr. Powell about that incident.  [¶]  That means that the People cannot ask the defendant any more than the bare facts of his convictions.”  The court stated that defendant’s October 2008 section 245 conviction “would have been relevant as well because of the recency, but it isn’t any longer because, . . . if you don’t go into that 2007 incident involving Mr. Powell, then the People can’t go into the particulars of this incident.”


Defendant now contends that the court abused its discretion and violated his Sixth and Fourteenth Amendment rights to present a complete defense when it excluded evidence that Powell was involved in an altercation with his brother during which his brother received a knife wound.  Defendant argues that the evidence was highly probative on the issue of Powell’s propensity for violence, and that any undue consumption of time did not substantially outweigh the probative value of the evidence.


The People contend that the trial court properly exercised its discretion “to avoid a trial within a trial.”


“Evidence Code section 1101, subdivision (a) provides that ‘evidence of a person’s character or a trait of his or her character . . . is inadmissible when offered to prove his or her conduct on a specified occasion.’  Evidence Code section 1103, subdivision (a)(1) provides an exception to Evidence Code section 1101, subdivision (a) when a defendant offers evidence regarding the character or trait of a victim ‘to prove conduct of the victim in conformity with the character or trait of character.’ ”  (People v. Gutierrez (2009) 45 Cal.4th 789, 827 (Gutierrez).)


Evidence Code section 352 provides:  “The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.”  “This discretion allows the trial court broad power to control the presentation of proposed impeachment evidence ‘ “ ‘to prevent criminal trials from degenerating into nitpicking wars of attrition over collateral credibility issues.’  [Citation.]” ’ ”  (People v. Mills (2010) 48 Cal.4th 158, 195 (Mills); People v. Sapp (2003) 31 Cal.4th 240, 289 (Sapp).)  “ ‘Moreover, impeachment evidence other than felony convictions entails problems of proof, unfair surprise, and moral turpitude evaluation which felony convictions do not present.  Hence, courts may and should consider with particular care whether the admission of such evidence might involve undue time, confusion, or prejudice which outweighs its probative value.’  [Citation.]”  (Sapp, supra, at p. 289; see also People v. Lavergne (1971) 4 Cal.3d 735, 742 [the admissibility of collateral impeachment evidence is subject “to the trial court’s ‘substantial discretion’ under [Evidence Code] section 352 to exclude prejudicial and time-consuming evidence”].)  Accordingly, the trial court may exclude under Evidence Code section 352 evidence of the aggressive and violent character of the victim.  (See People v. Wright (1985) 39 Cal.3d 576, 587-588; People v. Hoyos (2007) 41 Cal.4th 872, 912.)


“Where . . . a discretionary power is inherently or by express statute vested in the trial judge, his or her exercise of that wide discretion must not be disturbed on appeal except on a showing that the court exercised its discretion in an arbitrary, capricious or patently absurd manner that resulted in a manifest miscarriage of justice.”  (People v. Jordan (1986) 42 Cal.3d 308, 316; Gutierrez, supra, 45 Cal.4th at p. 828.)  “ ‘ “In other words, . . . the court [must] exceed[] the bounds of reason, all of the circumstances being considered.”  [Citation.]  In most instances the appellate courts will uphold the exercise of discretion even if another court might have ruled otherwise.’  [Citations.]  ‘ “The weighing process under [Evidence Code] section 352 depends upon the trial court’s consideration of the unique facts and issues of each case, rather than upon mechanically automatic rules. . . .”  [Citation.]’  [Citation.]”  (People v. Ardoin (2011) 196 Cal.App.4th 102, 121.)


While the proposed evidence that Powell previously engaged in violent conduct involving a knife, which resulted in a stab wound to his brother, was probative of Powell’s propensity for violence, we conclude that under the circumstances presented here the trial court acted within its discretion in precluding the defense from cross-examining Powell regarding that conduct.


The prior incident of violence that defense counsel wanted to question Powell about involved a verbal fight between Powell and his adult brother that escalated into a physical fight.  As a result of the fight, both men received stab wounds from the same pocket knife.  Powell received a stab wound in his back and his brother received a stab wound in his abdomen, neither of which was life threatening.  Neither of the men could say who started the physical fight.  Nor could their teenage brother, who witnessed a portion of the fight.  Both men were placed under arrest, but neither arrest resulted in formal charges being filed.  Although defense counsel stated that all he wanted to do was to ask Powell if he had been involved in an altercation that resulted in a knife wound to his brother, based on the underlying facts of the altercation at issue, Powell would have to be allowed to explain his version of the events and the prosecutor would have to be able to bring in additional witnesses to testify about what they saw and heard, which could entail upwards of two days of testimony, an undue amount of time given the otherwise short length of the trial.  Accordingly, the trial court did not abuse its discretion in excluding the evidence of Powell’s prior altercation with his brother as necessitating an undue consumption of time pursuant to Evidence Code section 352.  (Mills, supra, 48 Cal.4th at p. 195; Sapp, supra, 31 Cal.4th at p. 289.)


Even if we assume for purposes of this discussion that the trial court erred or abused its discretion in excluding evidence of Powell’s prior altercation with his brother, any such error was harmless because it would not have resulted in a more favorable verdict.  (People v. Watson (1956) 46 Cal.2d 818, 837; People v. Bunyard (1988) 45 Cal.3d 1189, 1213 (Bunyard); Gutierrez, supra, 45 Cal.4th at p. 828.)  Defendant testified regarding his relationship with Powell and described his version of the altercation with Powell on the afternoon Powell sustained his injuries.  The jury also was aware of Powell’s two prior theft offenses, his marijuana use, his use of alcohol on the day of the incident, and his lack of truthfulness about the incident when he was being treated at the hospital, all which would tend to impeach his testimony.  The trial court found that if defendant was allowed to question Powell about his prior acts of violence, then the prosecutor should be able to question defendant about his prior acts of violence.  The court had previously ruled that evidence of the facts underlying defendant’s priors would not be admitted even if defendant testified.  Defendant had been convicted of two counts of violating section 245 based on his attacks on two victims at a 7-Eleven store, at least one of which was unprovoked.  The presentation of this evidence of defendant’s “propensity for violence,” in addition to the proposed evidence of Powell’s “propensity for violence” would not only consume considerable time, it would divert the attention of the jury from the case at hand.  (See People v. Bittaker (1989) 48 Cal.3d 1046, 1097; People v. Tidwell (2008) 163 Cal.App.4th 1447, 1457.)  There is no reasonable probability that defendant would have obtained a more favorable outcome had he been permitted to introduce evidence of Powell’s prior altercation with his brother and had the prosecutor been permitted to introduce evidence of the facts underlying defendant’s prior convictions.  (Bunyard, supra, at p. 1213; Gutierrez, supra, at p. 828.)


Lastly, although defendant’s defense presented the issue of who struck the first blow, and why Powell might have done so, which was central to the resolution of the charges against defendant, “this does not mean the trial court constitutionally was compelled to permit defendant to introduce all possibly relevant evidence on these subjects despite . . . the possible effect upon the jury’s ability to remain focused on the issues before it (rather than becoming sidetracked on collateral questions), and the potentially significant amount of time entailed in admitting the evidence in a manner fair to both sides.”  (People v. Fuiava (2012) 53 Cal.4th 622, 665.)  A state court’s application of the ordinary rules of evidence, including the rule stated in Evidence Code section 352, generally does not infringe upon the defendant’s constitutional right to present a complete defense.  (Id. at pp. 665-666; People v. Brown (2003) 31 Cal.4th 518, 545; People v. Snow (2003) 30 Cal.4th 43, 90.)  No Sixth or Fourteenth Amendment violation has been shown.

DISPOSITION

The judgment is affirmed.







____________________________________







Bamattre-Manoukian, J.

WE CONCUR:

_________________________

          RUSHING, P.J.

_________________________

            PREMO, J.

� All further statutory references are to the Penal Code unless otherwise specified.


� Powell testified that he was convicted of theft in November 2006, of misdemeanor leaving the scene of an auto accident in February 2007, and of misdemeanor theft in March 2007.  At the time of the events at issue, he was on felony probation but his probation expired in early 2010.


� McShane was on parole at this time.


� A recording of the phone call was played for the jury.


� In order to avoid confusion and while intending no disrespect, we will refer to defendant’s wife by her first name.


� The police reports of the incident are included in the record on appeal as Court exhibit No. 3.





15

