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This is the second appeal from an order terminating parental rights in juvenile dependency proceedings concerning siblings C.B. and M.B.  (See Welf. & Inst. Code, § 326.26.)
  In the first appeal, Case No. H035085, this court reversed an order terminating parental rights and selecting adoption as the permanent plan.
  (In re C.B. (2010) 190 Cal.App.4th 102, 147.)  We remanded "for the limited purposes of providing adequate ICWA [Indian Child Welfare Act] notice to the Seneca tribes and allowing the court to reconsider, under the proper legal standard, whether the parent-child relationship exception to termination of parental rights applies (§ 366.26, subd. (c)(1)(B)(i))."  (Ibid.)


On remand, the juvenile court found, based on new evidence, that no further notice to the Seneca tribes was required.  The juvenile court once more determined that the parent-child exception to termination of parental rights did not apply and terminated parental rights. 


Both mother C.K. ("mother") and father C.B. ("father") again appeal.  On appeal, father contends that the juvenile court failed to follow our directions regarding ICWA re-notification to Seneca tribes and its action on remand constituted a material variance from our disposition.  Father joins in mother's arguments. 


Mother now argues that the Department of Family and Children's Services (DFCS or Department) and the juvenile court did not follow our remand directions regarding ICWA notice to the Seneca tribes and, consequently, this court must reverse the judgment terminating parental rights.  She also makes additional arguments.


Mother contends that information regarding the children's maternal great-great-aunt should be included in any re-notice since the Department has now learned this relative's actual name.
  She also asserts that the Department failed to properly provide notice to the Cherokee Nation of the remand hearings on May 2, 2011 and June 6, 2011.
 


Since the factual predicate for our remand order regarding re-notice to the Seneca Tribes was shown to be unfounded on remand, any error in failing to strictly comply with our order is harmless.  We reject the remaining contentions and affirm.

I

Procedural Background

A.  First Appeal, Case No. H035085


As stated in our appellate opinion in Case No. H035085, in a Parental Notification of Indian Status form, filed in October 2007, mother indicated that she might have Seneca Indian ancestry but she did not identify any particular Seneca tribe.  (In re C.B., supra, 190 Cal.App.4th at p. 143.)  In addition, her form stated that the children were or might be members of, or eligible for membership in, a Cherokee tribe.  (Id. at p. 135, fn. 10.)  In November 2007, father indicated in a Parental Notification of Indian Status form that he was or might be a member of, or eligible for membership in, a Cherokee tribe.  (Ibid.)


Notices were sent to four Seneca tribes and the Cherokee Nation.


"The Department [Santa Clara County Department of Family and Children's Services] received a letter, dated June 12, 2008, from the Cherokee Nation advising that the children could be traced in the tribal records through an enrolled paternal ancestor (a great-great-great-great-great-grandfather) and that relationship made the children 'eligible for enrollment and affiliation with Cherokee Nation by having direct lineage to an enrolled member.'  It stated that the Cherokee Nation could not intervene unless the children or eligible parent applied and received membership."  (Id. at p. 136.)


At a hearing on May 7, 2009, "[t]he deputy county counsel asked for a hearing at which parents and other relatives would bring all identifying information because 'so many different items [had been] sent at different times' and she did not know what information was correct." (In re C.B., supra, 190 Cal.App.4th at p. 145.)  "The court accepted that suggestion and ordered parents to appear on June 15, 2009 for the purpose of ensuring proper ICWA notice."  (Ibid.)


"At the June 15, 2009 hearing to collect all information necessary for proper ICWA notice, maternal grandmother C.K. theorized that the father of her grandfather George Senna (the children's great-great-grandfather) might have taken the name 'Senna' from a second Indian wife and the surname 'Senna' might have come into the family through their children. . . .  The grandmother admitted to being very confused and was unable to provide any concrete information regarding the supposed Seneca ancestor."  (Id. at p. 147.)  She did not provide the names of George Senna's parents.  (Ibid.)


At a hearing on Monday August 17, 2009, the great aunt indicated that the social worker had prepared a cover letter for her and mailed it to her but she had not yet picked it up from the post office.  (Id. at p. 138.)  We found no indication in the record that the great-aunt "was not going to follow through with mailing the documents to the Cherokee Nation once she picked up the cover letter."  (Ibid.)


"The section 366.26 hearing took place in late October 2009."  (Id. at p. 121.)  The juvenile court terminated appellants' parental rights respecting C.B. and M.B. and selected adoption as the permanent plan.  (Ibid.)


In the prior appeal (Case No. H035085), we rejected a challenge to the substantiality of the evidence to support a finding that the Department used active efforts to pursue the children's enrollment in the Cherokee Nation.  This court determined that "the record supports the conclusion that the Department made reasonable efforts to pursue 'any steps necessary to secure tribal membership for a child if the child is eligible for membership in a given tribe.'  (Rule 5.484(c)(2).)"  (Id. at p. 136.)


In addition, we partially agreed with appellant's claim that the DFCS should have sent corrected notices to the Seneca tribes before the section 366.26 hearing.  This court concluded:  "The grandmother's conjecture did not require the Department to send new notices that included the children's great-great-great grandmother whose name was uncertain.  But information concerning the children's great-great-grandfather George Senna was not previously included in the notices sent to the Seneca tribes.  ' "[T]o establish tribal identity, it is necessary to provide as much information as is known on the Indian child's direct lineal ancestors."  (25 C.F.R. § 23.11(b) (2003).)'  (In re Karla C. (2003) 113 Cal.App.4th 166, 175 . . . .)  This additional information should have been provided to those tribes before proceeding with the section 366.26 hearing. (See §§ 224.2, subd. (a)(5)(C), 224.3, subds. (e), (f); cf. 25 C.F.R. § 23.11(b) and (d)(3).)"  (Id. at p. 147.)


As to the parent-child relationship exception to termination of parental rights, this court held that "the prospective adoptive parents' willingness to allow the children to have continued contact with mother" was not an appropriate factor to consider because "once the legal parent-child relationship is permanently severed by termination of parental rights, a substantial, positive emotional attachment between a child and a parent has no legal protection even if depriving the child of that attachment by disallowing contact would greatly harm the child."  (In re C.B., supra, 190 Cal.App.4th at p. 128.)  We stated:  "The purpose of the parent-child relationship exception is to protect the parent-child relationship when its continuation is more beneficial to the dependent child than a permanent plan of adoption and, in such case, a court cannot leave the protection of such a relationship dependent upon the hoped for good-will of the prospective adoptive parents."  (Id. at pp. 128-129.)

B.  Following Remand


A "Notice of Review Hearing" regarding the "ICWA Remand Hearing and Remitturer [sic]" set for March 14, 2011 was sent to the Cherokee Nation of Oklahoma. 


On March 14, 2011, no representative of the Cherokee Nation appeared.  The juvenile court reappointed separate counsel for both mother and father.  The court stated:  "[B]ased on the reversal, we need to fix the ICWA noticing.  And I understand the department will be sending ICWA notice to the four Seneca tribes on behalf of the maternal side of the family."  It set an ICWA compliance hearing for May 2, 2011 and a section 366.26 hearing for June 6, 2011.


An interim review report, which was prepared for the May 2 hearing, described the extensive efforts of a Department social worker to obtain more information from the maternal grandmother C.K. by telephone.  According to the report, the children's grandmother C.K. eventually disclosed that her mother's full legal name was "Elsie Margaret Hamilton Senna."  Hamilton was her married last name and Senna was her maiden surname.  Grandmother C.K. clarified that Elsie Margaret Hamilton Senna (the children's great-grandmother) was not from the Seneca tribe and it was her husband who was Seneca.


On May 2, 2011, Deputy County Counsel Susan Ware informed the court that the Seneca tribes were not re-noticed.  She acknowledged that the name George Senna had never been given to the tribes.  She explained, "We aren't sure who that person was and what the relationship was."  She stated:  "[W]hat we've tried to do was determine how we categorize George Senna, if that was his name, and we've been trying to get additional information and have not been able to."  Ware stated that the information had originally come from the children's grandmother and a Department social worker, who had called the grandmother eight times since the March 14, 2011 hearing, had been unable to identify who he was and his relationship to the family.


Mother's counsel told the court that "it was actually the maternal great-grandmother's father that was the one who had the Seneca heritage," "not the maternal grandmother's father."  She conceded that there had been "a lot of confusion surrounding the relatives in this case" and apologized for "muddying the waters even further."  She informed the court:  "[M]y client still believes that not sufficient notice has been given not just on the Seneca but she also takes exception to the notice provided to the Cherokee tribe.  My client believes that had there been sufficient notice to the Cherokee tribe that her children would actually be able to enroll."  Mother's counsel objected to any finding that ICWA notice to the Seneca tribes was proper and contended that additional notice should be provided to the Cherokee tribe.


The juvenile court found that the Seneca tribes had been properly noticed in light of the Department's "additional efforts to obtain more helpful information from the family, specifically from the maternal grandmother [C.K.]."


At the hearing on June 6, 2011, the juvenile court reconsidered the parent–child relationship exception to termination of parental rights (§ 366.26, subd. (c)(1)(B)(i)) and again found the exception did not apply.  The court terminated appellants' parental rights and ordered adoption as the permanent plan.

Upon request, we have taken judicial notice that, in December 2011, the DFCS filed a formal request accompanied by documents, which asked the superior court to find that ICWA notice had been given to the Seneca tribes and, on December 19, 2011 following a Welfare and Institutions section 366.3 hearing, the juvenile court found:  "Regarding ICWA:  Notices to the Seneca Tribes are proper."  The request stated that, on September 20, 1011, the Department's counsel faxed the name of George Senna to the Cayuga Nation of New York and the Tonawanda Band of Seneca and the same information was also sent via certified mail to the Seneca Nation of Indians and the Seneca-Cayuga Nation of Oklahoma.  It informed the court that "[r]eceipts were returned from the two tribes to whom certified mail was sent," "[r]esponses have now been received from all four tribes," and "[n]o tribe has found the children eligible for enrollment."

During oral argument in this court, mother’s counsel acknowledged that mother has no further information concerning Seneca heritage and indicated that, although the process was flawed, her client was not prejudiced.

II

Discussion

A.  Remand Order

This court's remand order in Case No. H035085 stated:  "Upon remand, the juvenile court shall direct that proper notice, including all known maternal direct lineal ancestors, be given to Seneca tribes and the BIA in accordance with California law and ICWA.  Following at least 10 days after receipt of such notice, if no Seneca tribe intervenes, the court shall determine whether the parent-child relationship exception to termination of parental rights applies (§ 366.26, subd. (c)(1)(B)(i)).  If no Seneca tribe has intervened and the court determines that the parent-child relationship exception is inapplicable, the court shall reinstate the order.  If the court determines that the parent-child relationship exception does apply, it shall hold further proceedings under section 366.26 to select the children's permanent plan.  If any Seneca tribe intervenes, the court shall hold a new section 366.26 hearing in accordance with applicable law."  (In re C.B., supra, 190 Cal.App.4th at pp. 147-148.)


" 'When a judgment is reversed with directions, the appellate court's order is contained in its remittitur, which revests the jurisdiction of the subject matter in the lower court[.]'  (In re Francisco W., supra, 139 Cal.App.4th at pp. 704–705 . . . .)  When an appellate court's reversal is accompanied by directions requiring specific proceedings on remand, those directions are binding on the trial court and must be followed.  (Hampton v. Superior Court (1952) 38 Cal.2d 652, 655–656 . . . ; In re Candace P. (1994) 24 Cal.App.4th 1128, 1131 . . . .)  Where the directions to the trial court are ambiguous, they are interpreted in accordance with the views, reasoning, and holdings expressed in the opinion as a whole.  (Lesny Development Co. v. Kendall (1985) 164 Cal.App.3d 1010, 1021 . . . .)"  (In re Justin S. (2007) 150 Cal.App.4th 1426, 1434-1435; see People v. Dutra (2006) 145 Cal.App.4th 1359, 1368 ["If a remittitur is ambiguous the trial court can interpret it in light of the law and the appellate opinion to determine its duties.  [Citation.]"].)


In this case, our directions were not ambiguous and there was nothing for the trial court to interpret.  The opinion made clear that this court had concluded, based upon the record before us, that the ICWA notices to the Seneca tribes appeared deficient because they omitted the name of George Senna, who was possibly a link to Seneca ancestry.


Following remand, however, new information came to light from the maternal grandmother C.K., who had been the original and sole source of the information regarding George Senna.  She told the Department that the children's maternal great-grandmother Elsie Margaret Hamilton Senna was not from a Seneca tribe.  A fortiori, Elsie Margaret Hamilton Senna's father, George Senna (the children's ostensible great-great-grandfather), could not have any Seneca heritage.  This information contradicted her earlier conjectures.  While mother's counsel objected to the sufficiency of the prior notice at the May 2, 2011 hearing, neither mother nor her counsel provided any concrete information that George Senna was of Seneca heritage.

It appears undisputed that the Seneca tribes have been provided with the name George Senna and those tribes did not determine based on that new information that the children C.B. and M.B. are members of or eligible for enrollment in any of those tribes.


Although the trial court failed to comply with our remand order and this was error, we will not now reverse on that ground.  The law does not require idle acts.  (Civ. Code, § 3532.)  Our remand instructions were intended to ensure full compliance with ICWA notice requirements.  The remand order requiring further ICWA notice to the Seneca tribes was predicated upon information provided to the juvenile court by maternal grandmother C.K., who alluded to the possibility that her grandfather George Senna (the children's great-great-grandfather) was of Seneca ancestry, apparently a faulty premise.  It now appears that the Department did not omit any Indian heritage information by not listing George Senna and any error in not including him in the ICWA notices to Seneca tribes was harmless.  (Cf. In re Cheyanne F. (2008) 164 Cal.App.4th 571, 575-576 [complete omission of information regarding non-Indian side of the family was harmless error].)  Thus, although the trial court erred in not complying with our remand order, in the unique circumstances of this case, we find the error harmless.

B.  Notice to the Cherokee Tribe


"California law implements ICWA by requiring that notice be sent to the minor's parents and the minor's tribe whenever 'it is known or there is reason to know that an Indian child is involved [in an Indian child custody proceeding], and for every hearing thereafter . . . unless it is determined that the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) does not apply to the case in accordance with Section 224.3.'  (§ 224.2, subds. (a), (b), italics added, see § 224.1, subd. (c); 25 U.S.C. § 1903, rules 5.480, 5.481(b).)  Notice must 'be sent to all tribes of which the child may be a member or eligible for membership, until the court makes a determination as to which tribe is the child's tribe in accordance with subdivision (d) of Section 224.1, after which notice need only be sent to the tribe determined to be the Indian child's tribe.'  (§ 224.2, subd. (a)(3).)"  (In re C.B., supra, 190 Cal.App.4th at p. 140, fns. omitted.)


Section 224.2, subdivision (b), also provides:  "After a tribe acknowledges that the child is a member or eligible for membership in that tribe, or after a tribe intervenes in a proceeding, the information set out in subparagraphs (C), (D), (E), and (G) of paragraph (5) of subdivision (a) need not be included with the notice."  (Italics added.)  Thus, even after a tribe acknowledges that child is eligible for tribal membership, the notice must still include:  "(A) The name, birthdate, and birthplace of the Indian child, if known.  [¶] (B) The name of the Indian tribe in which the child is a member or may be eligible for membership, if known. . . . [¶] [and] (F) The location, mailing address, and telephone number of the court and all parties notified pursuant to this section."  (§ 224.2, subd. (a)(5).)  Section 224.3, subdivision(e)(1), provides in part:  "A determination by an Indian tribe that a child is or is not a member of or eligible for membership in that tribe . . . shall be conclusive."


Appellant mother argues that, since the children may have obtained tribal membership, "the Department should have continued to send notice to the Cherokee Nation until there was a definitive decision on whether they qualified for membership."  She points to rule 5.482(c) of the California Rules of Court
 and In re Jack C., III (2011) 192 Cal.App.4th 967, which applied the rule.


Rule 5.482(c) provides:  "If after notice has been provided as required by federal and state law a tribe responds indicating that the child is eligible for membership if certain steps are followed, the court must proceed as if the child is an Indian child and direct the appropriate individual or agency to provide active efforts under rule 5.484(c) to secure tribal membership for the child."  (Italics added.)  As the italicized clause makes clear, this rule does not alter the state and federal notice requirements.


In addition, In re Jack C. III is factually distinguishable from this case.  In In re Jack C., III, supra, 192 Cal.App.4th 967, the record showed that the Bois Forte Band of Minnesota Chippewa (Band) "received notice of the children's dependency proceedings in compliance with section 224.2 on August 10, 2009."  (Id. at p. 985.)  "On receipt of notice, the Band stated the children were eligible for enrollment and notified the trial court of its intent to intervene in the children's dependency proceedings."  (Id. at p. 973.)  "On October 7, 2009, [father] J.C. petitioned to transfer jurisdiction of the children's dependency cases to the Band (the transfer petition)."  (Id. at p. 973.)  "On October 15, the Band notified the trial court it was exercising its right to intervene in the children's cases under title 25 United States Code section 1911(c)."  (Ibid.)  "Its tribal representative appeared telephonically and testified at the children's hearings."  (Id. at p. 980.)


The appellate court concluded that "[t]he Band's actions . . . indicated it considered the children to be Indian children within the meaning of ICWA."  (Id. at p. 980.)  The juvenile court "was aware the children would be enrolled in the Band after J.C.'s certified birth certificate was sent to the Minnesota Chippewa Tribe."  (Id. at p. 981.)  Based upon rule 5.482(c), the appellate court determined that "to the extent the children's status as Indian children was not yet clear to the juvenile court, the court should have proceeded as if the children were Indian children when it considered whether to transfer jurisdiction to the tribal court.  [Citation.]"  (Id. at pp. 981-982.)


In this case, we have a completely different situation.  In June 2008, the Cherokee Nation advised the Department in writing that it could not intervene unless the children or eligible parent applied and received membership.  (In re C.B., supra, 190 Cal.App.4th at p. 136.)  Nothing in the appellate record presently before us shows that either of the children has been recognized as a member of the Cherokee Nation.  Further, in the first appeal, there was no claim that the Cherokee Nation had not received adequate ICWA notice of the section 326.26 hearing.  The Cherokee Nation did not appear or seek to intervene in those proceedings.


Our remand order following appeals from the juvenile court's first order terminating parental rights was very limited.  The order did not create any opportunity to present new evidence or raise different legal issues.  As to the substantive issue regarding the parent-child relationship exception to termination of parental rights, our remand order merely required the court to apply the correct legal standard to the evidence.  Consequently, it is not apparent that the Cherokee Nation was entitled to notice of the remand proceedings since it had notice of the original proceedings and did not participate.


Nevertheless, the Cherokee Nation was given notice of the remand proceedings commencing on March 14, 2011.  The tribe did not appear or seek to intervene.  The subsequent hearings were merely continuations of that initial hearing of which it had notice.


Under the foregoing circumstances, we find no error.

DISPOSITION


The order terminating parental rights and selecting adoption as the permanent placement plan is affirmed.







_______________________________







ELIA, J.

WE CONCUR:

 ______________________________________

 PREMO, Acting P. J.

 ______________________________________

 BAMATTRE-MANOUKIAN, J.

� 	All further statutory references are to the Welfare and Institutions Code unless otherwise stated.


� 	We take judicial notice of our records in the prior appeal, H035085.  (Evid. Code, §§  452, subd. (d), 459, subd. (a).)


� 	As stated in our previous opinion, "[a]t a hearing on May 7, 2009, the children's maternal grandmother C.K. stated that her parents were not enrolled members of any Seneca tribe but the grandmother stated that her aunt was a member and lived on a reservation in Arizona."  (In re C.B., supra, 190 Cal.App.4th at p. 145.)  We noted:  "The maternal grandmother never provided the court with the name of her maternal aunt, who was not the children's lineal ancestor, and did not bring her up again at the June 15, 2009 hearing.  None of the noticed tribes received notice in Arizona.  We have no reason to believe on this record that the DFCS did not adequately inquire into the grandmother's claim."  (Id. at p. 145, fn. 15.)


� 	Mother also complains that the Cherokee Nation was not given a Notice of Placement Change that the children were removed from the paternal relative's home.  The DFCS's Interim Review Report, dated May 2, 2011, revealed that the Department recently moved the children to a non-relative placement after the relative-caretakers asked the Department to remove the children within seven days because they could no longer provide care.  Her contention is beyond the purview of this appeal.


� 	Accordingly, we also reject mother's demand that the name of the maternal great-great-aunt be included in any re-notifications.  In addition, given our conclusion, we need not decide whether father forfeited his appellate claim that the trial court failed to comply with our remand order by not objecting below.


� 	All further references to rules are to the California Rules of Court.
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