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M.Z. ("mother") appeals from the disposition order adjudging her seven-year-old, 

twin daughters, De.R. and Di.R. ("the children"), to be dependent children of the court.  

(Welf. & Inst. Code, §§ 300, 395, subd. (a).)1  Mother argues that reversal is required 

because (1) the court's appointment of a guardian ad litem (GAL) to represent her in the 

dependency proceedings violated her due process rights and (2) the notice of the 

disposition hearing failed to comply with the Indian Child Welfare Act (ICWA) (25 

U.S.C., § 1901 et seq.) and California law. 

                                              
1  All further statutory references are to the Welfare and Institutions Code unless 
otherwise stated. 
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The Santa Clara County Department of Family and Children's Services ("DFCS" 

or "Department") concedes that it failed to fully comply with the notice requirements by 

providing incomplete information regarding the children's lineal ancestors to the noticed 

tribes.  We reverse for the limited purpose of ensuring adequate notice as prescribed by 

law. 

I 

Procedural History 

 On February 23, 2011, juvenile dependency petitions were filed on behalf of the 

children.  (§ 300.)  First amended petitions were filed on February 25, 2011.  The 

petitions alleged both a failure to protect (§ 300, subd. (b)) and serious emotional damage 

(§ 300, subd. (c)). 

The first-amended petitions included the following facts.  "[T]he children have 

serious mental health issues that are escalating" and mother "is refusing to seek consistent 

mental health services for the children in order for them to be adequately diagnosed and 

treated."  Although mother had been repeatedly told that the children needed "psychiatric 

care to address their extreme aggressive behaviors," "[t]he mother has failed to seek 

psychiatric treatment" for them.  

De. is "severely emotionally disturbed," she has been diagnosed with "Reactive 

Attachment Disorder (RAD) and Post Traumatic Stress Disorder (PTSD)," "[s]he has a 

full-time aide at school" and is "required to wear a restraint on the school bus because she 

attacked the bus driver and other students and . . . has tried to jump off the bus."  "The 

mother fails to recognize the seriousness of [De.'s] mental health needs . . . ."  On 

January 21, 2011, De. was "suspended from school due to her aggressive behavior" and, 

on February 24, 2011, she was hospitalized "as a result of being harmful to herself and to 

others."  

The petitions further alleged that "the mother is failing to meet the medical needs 

of the children."  Both children "suffer from daytime and nighttime enuresis and the 
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mother has failed to seek medical treatment for them."  De. is "in need of a root canal and 

the mother has failed to take her to have this procedure."  

The petitions averred that "the mother acknowledges that she has mental health 

problems herself, is receiving SSI disability benefits, and needs mental health treatment; 

however, she is too stressed out parenting her children to treat her own mental health 

problem.  The mother's failure to seek her own mental health treatment negatively affects 

her ability to parent her children and meet their needs."  

The petitions indicated that the presumed father, S.R., lived outside California and 

had been uninvolved in the children's lives or upbringing.  He had a criminal history.  

The petitions stated that, on February 23, 2011, the twins were taken into 

protective custody pursuant to warrants.  They also gave a brief history of a past referral 

to the Department, a past protective custody placement, and the past provision of 

services.   

 On February 28, 2011, mother filed a Parental Notification of Indian Status form 

as to each petition stating that she had no Indian ancestry as far as she knew.  A 

handwritten notation on the forms indicated that the children might have Apache and 

Cherokee Indian ancestry through father but this information was crossed out, 

presumably because the form concerned mother's Indian ancestry.  

 At the February 28, 2011 initial hearing, Family Law Advocates was appointed to 

represent mother.  Mother indicated the possibility of "Apache-Cherokee" heritage 

through father.  Father was not present.  

After the initial hearing, the court ordered the children detained, temporarily 

removed them from mother's physical custody, and temporarily placed them under the 

care and protective custody of the DFCS.  The court determined S.R. to be the presumed 

father. 

A "Notice of Child Custody Proceeding For Indian Child" regarding the 

jurisdiction/disposition hearing on the petitions, then set for March 18, 2011, was mailed 
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on March 14, 2011 to the following tribes: Apache Tribe of Oklahoma, Cherokee Nation 

of Oklahoma, Eastern Band of Cherokee Indians, Fort Sill Apache Tribe of Oklahoma, 

Jicarilla Apache Nation, Mescalero Apache Tribe, San Carlos Tribal Council, Tonto 

Apache Tribe, United Keetoowah Band of Cherokee, White Mountain Apache Tribe, 

Yavapai-Apache Nation, and Eastern Band of Cherokee Indians.  The biological father 

was identified as S.R. ("father").  With respect to father's biological father (the children's 

paternal grandfather), the notice stated that his name was "[R.R.]/Adopted Name." 

On March 18, 2011, father was present in court and apparently had applied for 

court-appointed counsel.  Mother's counsel requested a Sara D. hearing for the purpose of 

appointing a GAL for her.  Out of the presence of the other parties, the court conducted a 

Sara D. hearing.  Actual appointment of counsel for father and a GAL for mother was set 

for March 22, 2011. 

On March 22, 2011, the court appointed a GAL to represent mother.  Counsel was 

appointed for father.  The jurisdiction hearing was continued to April 15, 2011.  

On April 15, 2011, the court granted father's request for a continuance and set the 

jurisdiction hearing for May 6, 2011.  

 The Jurisdiction/Disposition Report was filed on May 6, 2011.  It disclosed that, 

on March 2, 2011, the children's father had reported that he had Apache heritage through 

his father (the children's paternal grandfather), who, father believed, was adopted in an 

Arizona Apache reservation.  Father thought that his father's birth name was M.N. and his 

father's adoptive name was M.D. but he was unsure of the spelling.  On March 10, 2011, 

the children's paternal grandmother S.P. confirmed that the father is Apache and 

Cherokee but is "unregistered."  According to the grandmother, the name of father's 

biological father (the children's paternal grandfather) was R.R. and he was adopted from 

an Apache reservation in Arizona/New Mexico.  She also stated that father's maternal 

grandmother (the children's paternal great-grandmother), M.A.H., was full-blooded 

Cherokee. 
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 As to the mother's mental health problems, the Jurisdiction/Disposition Report 

provided the following information from mother.  On February 28, 2011, mother 

indicated that she had been receiving social security benefits due to a learning disability.  

On March 3, 2011, "mother admitted that her mental health problems began when she 

was 15 years old due to the trauma from being raped."  Mother stated that "[s]he was 

hospitalized for approximately three months, received outpatient services, and was 

medicated" but she was taken off medication after she "demonstrate[d] that she was 

functional by graduating high school and holding a job."  Mother "began receiving 

mental health treatment after giving birth to her first child," the children's older sister, 

because she was " 'out of touch [with] reality.' "  Mother was hospitalized and prescribed 

Lithium for awhile.  Mother also reported that she was diagnosed as bipolar.  After giving 

birth to her second child, the children's older brother, mother refused to take her 

medication and her husband at the time called the police.  According to mother, a doctor 

at Valley Medical Mental Health prescribed Prozac for her in 2009 but, at some point, 

mother told the doctor she desired a "holistic alternative" and she "took some time off to 

focus on the girls."  Mother also indicated that she had a therapist but she had missed 

numerous appointments due to the family's involvement with Child Protective Services 

(CPS).  Mother explained that she did not have time to take care of her own needs due to 

CPS's expectations of her and she chose to concentrate on the children despite the CPS's 

recommendation to reconnect with her therapist.  

 A number of addendum reports were filed.  The Third Addendum Report included 

a number of tribal responses to the ICWA notices.  None indicated that the children were 

Indian children or eligible for membership in a tribe.  A March 2011 Santa Clara County 

Mental Health Update Assessment, provided with that report, indicated that mother's 

diagnosis was Mood Disorder NOS.  Progress notes from the Santa Clara Valley Medical 

Center from March and April 2010 also indicated the same diagnosis.  
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The Fourth Addendum Report reported additional tribal responses.  None 

indicated that the children were Indian children or eligible for membership in a tribe. 

By written waivers filed on May 6, 2011, mother and father submitted the petition 

on a documentary basis to the court.  Both mother and her GAL signed the waivers and 

acknowledgments of consequences.  Mother, her GAL, and her attorney appeared at the 

jurisdiction hearing on May 6, 2011. 

At the May 6, 2011 hearing, the first-amended petitions were amended.  Mother's 

GAL confirmed that mother's counsel had gone over the waiver form with her and 

explained it to mother and mother understood the form and the consequences of 

submitting the matter to the court.  Her counsel stated for the record that they believed 

submission was in mother's best interest and mother was "committed to reunifying with 

her children and moving forward in the case and addressing the issues that concern the 

Court."  The court found that mother had knowingly and intelligently waived her rights.  

The court sustained the first-amended petitions as amended.  It found the children 

were within the description of section 300, subdivisions (b) and (c).  The disposition 

hearing on the petitions was set for June 2, 2011.  

The Fifth Addendum Report for the disposition hearing gave an update regarding 

ICWA notices.  The social worker reported the efforts made to obtain responses from the 

White Mountain Apache and the Apache Tribe of Oklahoma.  The Tonto Apache Tribe's 

response had been received and it indicated the children were not enrolled or eligible for 

enrollment in the tribe.  

Following the disposition hearing on June 2, 2011, the court adjudged the children 

to be dependent children of the court, continued them under the care, custody, and control 

of the Department, and ordered family reunification services.  The court set a post-

disposition hearing for July 8, 2011. 

A "Notice of Child Custody Proceeding for Indian Child" regarding the July 8, 

2011 hearing was sent out to the  tribes on June 27, 2011.  Father's biological father (the 
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children's paternal grandfather) was identified as "[M.N., M.D.] (aka)."  With regard to 

father's named biological relatives, the notice stated "no information available" as to 

some basic information requested by the form.  

An Interim Review Report was filed on July 8, 2011.  No additional tribal 

responses had been received. 

Following the post-disposition hearing on July 8, 2011, the court granted the 

request of the DFCS's social worker to change the court dispositional orders made on 

June 2, 2011 in respects not relevant here.  All parties and their counsel agreed to the 

request.  

A six-month review hearing was held on December 2, 2011.  The court set an 

ICWA compliance review hearing and the 12-month review hearing for April 20, 2012. 

II 

Discussion 

A.  Appointment of Guardian ad Litem 

At the March 18, 2011 Sara D. hearing, the court informed mother that "a 

guardian ad litem" would be a person that would serve as her representative and work 

with her attorney and speak on her behalf.  The court told mother that she would not lose 

fundamental rights like the decision whether to go to trial.  The court then proceeded to 

ask a number of questions of mother.  Mother indicated that if a psychiatrist told her she 

needed therapy and medication, she would cooperate.  She explained that she and her 

therapist had mutually decided to take a break. 

Mother's counsel explained the reason for making a request for appointment of a 

GAL.  Counsel stated that three attorneys had discussed the March 18, 2011 hearing, the 

original date noticed for the jurisdiction hearing, with mother and they had been unable to 

obtain her assistance on how to proceed and were "at a standstill."  Although counsel 

believed that mother did understand the allegations, she had been unable to focus on the 

issues, the attorneys had been unable to "make headway" in understanding mother's 
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desires regarding the direction of the case, and they had to constantly redirect her.  

Mother engaged in a further, somewhat scattershot, discussion with the court.  

Throughout the hearing, mother expressed her upset with the removal of the children, the 

dependency proceedings, and the CPS, which, she indicated, had acted unfairly against 

her. 

The court indicated that the GAL would serve as communicator between mother's 

attorney and mother and allow counsel to focus on legal matters.  When the court asked 

whether mother was currently taking any medication, mother said "no" and indicated she 

was willing to try medication while she was "under a lot of stress."  The court stated that 

it was going to appoint a GAL to help mother and assist her attorney in representing her.  

The court observed that mother did not appear able to focus on the court's questions and 

needed to be redirected back to them.  It stated: "It seems [you have] different thoughts 

pop into your mind and you proceed in another direction.  At times your answers are not 

necessarily on point.  For those reasons I find that your best interest will be served—"  At 

that point, mother interrupted, stating, "That's fine.  I don't mind having a guardian a[d] 

litem. . . ." 

"[A]n attorney for a parent in dependency proceedings functions in a traditional 

advocate role, because dependency proceedings 'are accusatory in nature as to the parent, 

although not as to the child.  [Citation.]'  (In re Charles T., supra, 102 Cal.App.4th at p. 

875 . . . .)  As a result, counsel for a parent must receive input and direction from his or 

her client regarding many procedural and substantive issues, such as whether to seek 

reunification and whether to proceed by contested hearing.  An attorney for a parent in 

dependency proceedings must have meaningful input from his or her client in order to 

advocate on the parent's behalf."  (In re M.F. (2008) 161 Cal.App.4th 673, 679-680.)  

Where a client is "legally incapable of providing adequate direction to counsel," a GAL is 

necessary "to stand in the role of the client."  (Id. at p. 680 [reversing order terminating 

parental rights where court did not appoint GAL for minor mother until after her 
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reunification services had been terminated and the hearing to terminate parental rights 

was pending].) 

On appeal, mother complains that the appointment process violated her due 

process rights because the court did not explain that an appointment of a guardian ad 

litem would "dramatically change [her] role in the proceedings by transferring the 

direction and control of the litigation from her to the guardian ad litem."  She indicates 

that the court should have advised her of the scope of authority wielded by a GAL and 

her own loss of authority to control the proceedings. 

 "The introduction of a guardian ad litem into the case is no small matter.  The 

effect of the appointment is to remove control over the litigation from the parent, whose 

vital rights are at issue, and transfer it to the guardian.  Consequently, the appointment 

must be approached with care and appreciation of its very significant legal effect.  'The 

court is being asked to dramatically change the parent's role in the proceeding by 

transferring the direction and control of the litigation from the parent to the guardian ad 

litem.'  (Sara D., supra, 87 Cal.App.4th at p. 668 . . . .) . . . Because 'the decisions made 

can affect the outcome of the dependency proceeding, with a corresponding effect on the 

parent . . . the parent has a direct and substantial interest in whether a guardian ad litem is 

appointed.'  (Ibid.)"  (In re Jessica G. (2001) 93 Cal.App.4th 1180, 1186-1187; see In re 

Christina B. (1993) 19 Cal.App.4th 1441, 1453-1454.) 

In re James F. (2008) 42 Cal.4th 901 established that "[i]n a dependency 

proceeding, a juvenile court should appoint a guardian ad litem for a parent if the 

requirements of either Probate Code section 1801 or Penal Code section 1367 are 

satisfied.  (In re Sara D., supra, 87 Cal.App.4th at p. 667 . . . .)"  (Id. at p. 916.)  A person 

is mentally incompetent within the meaning of Penal Code section 1367 if "as a result of 

mental disorder or developmental disability, the defendant is unable to understand the 

nature of the . . . proceedings or to assist counsel in the conduct of a defense in a rational 
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manner."  (Pen. Code, § 1367, subd. (a).)  Probate Code section 1801 authorizes 

appointment of a conservator of the person, the estate, or both.2 

The Supreme Court stated: "In a dependency case, a parent who is mentally 

incompetent must appear by a guardian ad litem appointed by the court.  (Code Civ. 

Proc., § 372; In re Sara D., supra, 87 Cal.App.4th at p. 665 . . . .)  The test is whether the 

parent has the capacity to understand the nature or consequences of the proceeding and to 

assist counsel in preparing the case.  (In re Jessica G. (2001) 93 Cal.App.4th 1180, 1186 

. . . ; In re Sara D., supra, at p. 667 . . . .)"  (Id. at p. 910.)   It recognized that "[t]he effect 

of the guardian ad litem's appointment is to transfer direction and control of the litigation 

from the parent to the guardian ad litem, who may waive the parent's right to a contested 

hearing.  (In re Jessica G., supra, at pp. 1186–1187 . . . ; In re Sara D., supra, at p. 668 

. . . .)"  (Ibid.) 

The Supreme Court set forth the following procedure for appointing a GAL for a 

parent.  "Before appointing a guardian ad litem for a parent in a dependency proceeding, 

                                              
2  Probate Code section 1801 provides in part: "Subject to Section 1800.3: [¶] (a) A 
conservator of the person may be appointed for a person who is unable to provide 
properly for his or her personal needs for physical health, food, clothing, or shelter, 
except as provided for the person as described in subdivision (b) or (c) of Section 1828.5. 
[¶] (b) A conservator of the estate may be appointed for a person who is substantially 
unable to manage his or her own financial resources or resist fraud or undue influence, 
except as provided for that person as described in subdivision (b) or (c) of Section 
1828.5.  Substantial inability may not be proved solely by isolated incidents of 
negligence or improvidence. [¶] (c) A conservator of the person and estate may be 
appointed for a person described in subdivisions (a) and (b). [¶] (d) A limited conservator 
of the person or of the estate, or both, may be appointed for a developmentally disabled 
adult.  A limited conservatorship may be utilized only as necessary to promote and 
protect the well-being of the individual, shall be designed to encourage the development 
of maximum self-reliance and independence of the individual, and shall be ordered only 
to the extent necessitated by the individual's proven mental and adaptive limitations.  The 
conservatee of the limited conservator shall not be presumed to be incompetent and shall 
retain all legal and civil rights except those which by court order have been designated as 
legal disabilities and have been specifically granted to the limited conservator. . . ." 
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the juvenile court must hold an informal hearing at which the parent has an opportunity to 

be heard.  (In re Sara D., supra, 87 Cal.App.4th at p. 663 . . . .)  The court or counsel 

should explain to the parent the purpose of the guardian ad litem and the grounds for 

believing that the parent is mentally incompetent.  (Id. at p. 672.)  If the parent consents 

to the appointment, the parent's due process rights are satisfied.  (Id. at p. 668.)  A parent 

who does not consent must be given an opportunity to persuade the court that 

appointment of a guardian ad litem is not required, and the juvenile court should make an 

inquiry sufficient to satisfy itself that the parent is, or is not, competent.  (Id. at p. 672.)  

If the court appoints a guardian ad litem without the parent's consent, the record must 

contain substantial evidence of the parent's incompetence.  (Id. at p. 673.)"3  (In re James 

F., supra, 42 Cal. 4th at pp. 910-911.) 

 Mother now argues: "Because the court did not provide [her] with notice of the 

ramifications of a guardian ad litem appointment, she was not prepared to defend herself 

and her interest in the custody of her children.  Just as in Jessica G., the court did not 

explain to [her] the purpose and effect of the appointment of the GAL."  This case is 

distinguishable from In re Jessica G. (2001) 93 Cal.App.4th 1180.  In that case, after a 

very brief colloquy with only the mother's counsel regarding appointment of a "G.A.L." 

for the mother, the court agreed to make such an appointment.  (Id. at p. 1188.)  "There 

[was] nothing in the record to suggest that anyone explained to [the mother] that 'G.A.L.' 

stands for guardian ad litem, or what the appointment means in general and what it would 

mean to her.  The court made no inquiry whatever of [the mother] to ascertain whether 

she was competent in the sense of being able to understand the proceeding and to assist 

                                              
3  The Department submits that the court's order appointing a GAL for mother is 
supported by substantial evidence.  But no evidence was presented at the Sara D. hearing 
that mother had been diagnosed with a mental disorder or developmental disability or she 
met the requirements for appointment of a conservator or already had a conservator.  (See 
In re James F., supra, 42 Cal.4th at p. 916.) 
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her attorney."  (Id. at p. 1189.)  Accordingly, the reviewing court in Jessica G. concluded 

that the mother's due process rights had been violated by the appointment.  (Id. at p. 

1183.) 

While we understand mother's present claim that the court did not fully convey the 

"sweeping powers enjoyed by the guardian ad litem in the conduct of the case" (De Los 

Santos v. Superior Court (1980) 27 Cal.3d 677, 684; see Sara D., supra, 87 Cal.App.4th 

at p. 668), the court did give a general explanation of the purpose of a GAL and her 

counsel did share the reasons for believing mother needed a GAL.  The court told mother 

that a GAL would represent her, speak on her behalf, and work with her attorney.  Insofar 

as the court incorrectly indicated that a GAL could not waive a contested hearing or other 

fundamental rights without mother's approval, mother was not prejudiced because she 

personally waived a contested hearing and associated rights.  Mother does not suggest 

that her consent was involuntary. 

The procedural component of the constitutional right to due process demands 

procedural safeguards sufficient to ensure fundamental fairness.  (See Lassiter v. 

Department of Social Services of Durham County, N. C. (1981) 452 U.S. 18, 24 [101 

S.Ct. 2153].)  "In its Fourteenth Amendment, our [federal] Constitution imposes on the 

States the standards necessary to ensure that judicial proceedings are fundamentally fair.  

A wise public policy, however, may require that higher standards be adopted than those 

minimally tolerable under the Constitution."  (Id. at p. 33.) 

Even assuming that the court's explanation of a GAL's role was deficient and 

constituted error subject to harmless error review (see In re James F., supra, 42 Cal.4th at 

p. 919), the error was harmless.  "The purpose of appointing a guardian ad litem in a 

dependency case is to protect the parent's rights (In re Christina B. (1993) 19 Cal.App.4th 

1441, 1453 . . . ), and it is reasonable to infer, in the absence of evidence to the contrary, 

that a guardian ad litem has acted zealously to preserve the parent's interest in the 

companionship, care, and custody of the child, and thus that the parent benefited from the 
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guardian ad litem's appointment.  For this reason, the use of flawed procedures in the 

appointment of a guardian ad litem for a parent does not inevitably and necessarily render 

dependency proceedings unfair in any fundamental sense."  (Id. at p. 918.) 

The record in this case indicates that mother does suffer from a mental disorder.  

There is no evidence in the record to suggest that mother would not have agreed to the 

appointment if a GAL's role and authority had been more fully explained.  The record on 

appeal does not reflect that, subsequent to the appointment, mother ever protested the 

appointment or registered any complaint about the GAL.  There is no evidence in the 

record that the GAL ever overrode mother's wishes.  (Cf. id. at p. 916 ["no indication that 

[the father] ever disagreed with the decisions of the guardian ad litem regarding 

management of the case"].)  Mother, as well as her GAL, agreed to the submission of the 

petitions for decision without a contested jurisdictional hearing and waived the rights 

associated with such hearing.  The record does not show that mother's GAL took any 

actions, or made any decisions, inimical to mother's best interests. 

 We find no basis for reversal on the ground that the GAL appointment process 

resulted in a violation of due process. 

B.  ICWA Notice 

 Mother asserts that the ICWA notice was defective because, while they listed 

father's biological mother M.A.H., she was not identified as Cherokee.4  In addition, she 

complains that, although the social worker was in contact with her and the children's 

father, the maternal grandparents, and the paternal grandmother, readily obtainable 

                                              
4  The sufficiency of the ICWA notice for the post-judgment July 8, 2011 hearing, 
which was mailed after disposition, is not reviewable in this appeal from the disposition.  
"[J]urisdictional findings and other orders entered before the dispositional hearing are 
generally reviewable on appeal from the dispositional order.  [Citations.]"  (In re M.C. 
(2011) 199 Cal.App.4th 784, 801.) 
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information such as the place and date of birth, current and former addresses, tribe, and 

date and place of death was missing from the lineal relative information.  

 Mother also assigns error to the juvenile court's failure to make an ICWA inquiry 

at the hearings after February 28, 2011 and its failure to consider and decide whether 

ICWA applied.  She argues that the court "failed in its duty to ensure the department's 

compliance with the notice provisions of the ICWA." 

The Department concedes that the notice served on the tribes was incomplete and 

additional information can be provided to the Indian tribes.  As to whether the court erred 

by failing to find whether ICWA applies in this case, the Department states that the court 

is scheduled to make such a finding on April 20, 2012. 

Whenever the court or a social worker "knows or has reason to know that an 

Indian child is involved" in dependency proceedings, notice of a pending Indian child 

custody proceeding must be sent to the child's tribe, among others.  (§ 224.2, subd. (a); 

see § 224.1, subds. (a)-(d) [definitions]; 25 U.S.C. §§ 1903(1), 1912(a).)  The notice must 

include, among other information, "All names known of the Indian child's biological 

parents, grandparents, and great-grandparents, or Indian custodians, including maiden, 

married and former names or aliases, as well as their current and former addresses, 

birthdates, places of birth and death, tribal enrollment numbers, and any other identifying 

information, if known."  (§ 224.2, subd. (a)(5)(C); see 25 C.F.R. § 23.11(d)(3).) 

A social worker who "knows or has reason to know that an Indian child is 

involved" "is required to make further inquiry regarding the possible Indian status of the 

child, and to do so as soon as practicable, by interviewing the parents, Indian custodian, 

and extended family members to gather the information required in paragraph (5) of 

subdivision (a) of Section 224.2 . . . ."  (§ 224.3, subd. (c); see Cal. Rules of Court, rule 

5.481(a)(4).)5  "[I]f the court [or] social worker . . . subsequently receives any 

                                              
5  All further references to rules are to the California Rules of Court. 
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information required under paragraph (5) of subdivision (a) of Section 224.2 that was not 

previously available or included in the notice issued under Section 224.2, the social 

worker . . . shall provide the additional information to any tribes entitled to notice under 

paragraph (3) of subdivision (a) of Section 224.2 and the Bureau of Indian Affairs."  

(§ 224.3, subd. (f).) 

Notice must be "sent to all tribes of which the child may be a member or eligible 

for membership, until the court makes a determination as to which tribe is the child's tribe 

in accordance with subdivision (d) of Section 224.1, after which notice need only be sent 

to the tribe determined to be the Indian child's tribe."  (§ 224.2, subd. (a)(3).)  Section 

224.2, subdivision (d), provides: "No proceeding shall be held until at least 10 days after 

receipt of notice by the parent, Indian custodian, the tribe, or the Bureau of Indian 

Affairs, except for the detention hearing, provided that notice of the detention hearing 

shall be given as soon as possible after the filing of the petition initiating the proceeding 

and proof of the notice is filed with the court within 10 days after the filing of the 

petition."  Upon request, the Indian child's tribe must be granted up to 20 additional days 

to prepare for such proceeding.  (§ 224.2, subd. (d); see 25 U.S.C. § 1912(a).)  An Indian 

child's tribe has "the right to intervene at any point in an Indian child custody 

proceeding."  (§ 224.4; see 25 U.S.C. § 1911(c).) 

"If proper and adequate notice has been provided pursuant to Section 224.2, and 

neither a tribe nor the Bureau of Indian Affairs has provided a determinative response 

within 60 days after receiving that notice, the court may determine that the [ICWA] does 

not apply to the proceedings, provided that the court shall reverse its determination of the 

inapplicability of the [ICWA] and apply the act prospectively if a tribe or the Bureau of 

Indian Affairs subsequently confirms that the child is an Indian child."  (§ 224.3, subd. 

(e)(3).) 

State court proceedings involving an Indian child may be invalidated if the 

Department fails to comply with the ICWA notice provisions.  (See § 224, subd. (e); 
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25 U.S.C. §§ 1912, 1914.)  "The purpose of giving notice is not ritual adherence to the 

statute but to make it possible for Indian parents, custodians, and tribes to exercise their 

right of intervention guaranteed by the ICWA.  ([25 U.S.C.] § 1911(c).)"  (In re 

Antoinette S. (2002) 104 Cal.App.4th 1401, 1414, fn. 4.)  "One of the purposes of giving 

notice to the tribe is to enable it to determine whether the minor is an Indian child.  (In re 

D.T. (2003) 113 Cal.App.4th 1449, 1455 . . . .)  Notice is meaningless if no information 

or insufficient information is presented to the tribe to make that determination.  (Ibid.)  

. . .  The burden is on the Agency to obtain all possible information about the minor's 

potential Indian background and provide that information to the relevant tribe or, if the 

tribe is unknown, to the BIA.  (In re C.D. [(2003)] 110 Cal.App.4th [214,] 226 . . . .)"  (In 

re Louis S. (2004) 117 Cal.App.4th 622, 630.) 

The record does not disclose that the juvenile court carried out its duties to ensure 

compliance with ICWA.  Father did not appear at the initial hearing but mother indicated 

possible Indian heritage through the father.  If a parent does not appear at the first 

hearing, rule 5.481(a)(3) requires the court to order "the person or entity that has the 

inquiry duty," in this case the social worker and the Department, "to use reasonable 

diligence to find and inform the parent . . . that the court has ordered the parent . . . to 

complete Parental Notification of Indian Status (form ICWA-020)."  The record does not 

reflect that it did so.  Rule 5.481(a)(2) provides in pertinent part: "At the first appearance 

by a parent . . . in any dependency case . . . [,] the court must order the parent . . . to 

complete Parental Notification of Indian Status (form ICWA-020)."  It appears that the 

court did not issue such order.   

 Even assuming that omissions regarding mother's non-Indian lineal ancestors was 

harmless (see In re Cheyanne F. (2008) 164 Cal.App.4th 571, 576-577), the omissions 

regarding the lineal ancestors of father, who apparently had both Apache and Cherokee 

heritage, cannot be deemed harmless.  The notice for the jurisdiction/disposition hearing, 

originally scheduled for March 18, 2011, did not provide basic patrilineal information, 
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including (1) father's former address or place of birth, (2) the paternal grandmother's 

current or former address or her birth date and place, and (3) the paternal grandfather's 

birth name, his current or former address, or his birth date or place.  Essential basic 

information regarding the paternal great-grandparents was also omitted.  Although the 

Department had obtained information on March 10, 2011 that the children's paternal 

great-grandmother M.A.H. was full-blooded Cherokee, the notice stated "DOES NOT 

APPLY" as to her "Tribe or band, location" and "[n]o information available" as to her 

tribal membership.   

 The record does not reflect that the Department engaged in further inquiry of the 

children's father or paternal grandmother or provided the tribes with updated information 

before either the jurisdiction hearing, which was finally held in May 2011, or the 

disposition hearing, which was finally held in June 2011.  (See § 224.3)  The Department 

acknowledges that important information was still missing from the ICWA notice for the 

post-disposition July 8, 2011 hearing.  The Department concedes that it did not comply 

with ICWA notice provisions and it can provide additional information to the tribes.  

Consequently, the matter must be remanded for proper notice. 

DISPOSITION 

The jurisdictional and dispositional orders are reversed for the limited purpose of 

ensuring compliance with the inquiry and notice requirements of the ICWA and 

California law.  Upon remand, the court shall direct the Department to comply with those 

requirements.  At least 10 days after proper and adequate notice has been received, the 

court shall reinstate the jurisdictional and dispositional orders if no tribe responds that the 

children are members or eligible for membership.  If a tribe responds  
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that the children are Indian children or eligible for membership, the court shall proceed 

in conformity with ICWA and applicable California law. 
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