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Following a jury trial, appellant Ecclesiastes Presley’s commitment as a mentally disordered offender (MDO), as defined by Penal Code section 2970,
 was extended for one year.  On appeal, Presley contends his due process rights were violated because the prosecution’s witnesses testified his refusal to accept an extension of his commitment and be placed in a conditional release (ConRep) program was evidence he was not voluntarily following his treatment plan, thus violating his right to a trial on the question of his MDO commitment.  Presley also argues the trial court erred by declining two alternative pinpoint jury instructions he proffered, both of which addressed how the jury should not use his decision to seek a trial on his MDO status against him.

We find no error and shall affirm.

I.
Factual and Procedural Background 

A. 
Prosecution Evidence


1.
Dr. Lai’s testimony

Dr. Jeoushing Lai, a staff psychiatrist at Metropolitan State Hospital (Metro) testified Presley had been a patient of his since August 2011.  According to Dr. Lai, Presley meets the criteria for an MDO because he suffers from paranoid schizophrenia and has demonstrated symptoms of this disorder over an extended period of time.  Paranoid schizophrenia substantially impairs one’s perception of reality, their emotional processes, and judgment, often causing them to act impulsively.  Common symptoms of schizophrenia include hallucinations, paranoid ideations, as well as a disorganized thought process and behavior.  Without treatment, Dr. Lai stated it is unlikely that someone suffering from this condition would go into remission.  

Presley demonstrated all the common symptoms of paranoid schizophrenia.  He reported he sometimes heard “ungodly voices,” which told him he had done something wrong.  At one point, Presley thought he was the rapper Tupac.  He also thought people, including blacks, whites and Hispanics, were trying to hurt him and, according to Dr. Lai, there was “an underlying racial theme to his paranoia beyond what’s realistic.”  

As part of Presley’s treatment, he was given prescription medication, some of which was targeted at his psychotic symptoms, hallucinations, delusions, and disorganized thought processes, and other medications to help him control his mood swings and agitation.  Presley attended individual and group therapy designed to teach him social skills and help him deal with his mood issues thus allowing him to function in a less restrictive environment.  He had weekly one-on-one therapy sessions with his social worker, Jessie Montes, to work on his “stressors” and behavioral issues. 

Dr. Lai also said that Presley had an “extensive history” of not taking his medication and not getting treatment.  “[W]henever he’s in an outpatient setting, he stops his medication.  He doesn’t get treatment.  He doesn’t believe that he’s mentally ill. [¶] [Presley’s] history is characterized really by repeated periods of him being . . . in a less restrictive setting, . . . outside a hospital, where he decompensates.  Then he does something that gets him committed.  Then he goes to the hospital.  And then when he goes out, typically he stops medication and then it’s the same issue again.”  In 2004, 2008, and as recently as March 16, 2011, medical staff had to obtain court orders for involuntary medication. 

Dr. Lai opined that Presley’s mental illness could not be kept in remission without treatment in light of “his history [which] has demonstrated decompensation without treatment.”  “[H]e has multiple episodes of significant severe psychosis whenever he’s off medication.  And this has been demonstrated repeatedly over and over again.”  Dr. Lai testified, “The documents are very clear.  Whenever he doesn’t get treatment, he becomes paranoid, he becomes agitated, he starts hearing voices . . . .”  Specifically, Presley “thinks people are messing with his food.  He thinks . . . someone is trying to poison him.”  

Dr. Lai testified about Presley’s history of violence, noting that Presley first entered the California Department of Corrections and Rehabilitation’s mental health system in 2002.  In 2004, Presley assaulted a man who was seeing his girlfriend.  That same year, while incarcerated, Presley assaulted a correctional officer who came to gather his food.  He punched the officer in the face and took a fighting stance, claiming afterwards he was paranoid and believed his food had been tampered with.  In both 2007 and 2008, he assaulted his sister without provocation.  In August 2010 Presley was released on parole, but subsequently attacked his girlfriend, grabbing her by the hair and hitting her on the head and in the face. 


Presley, who had previously been determined to be an MDO, was admitted to Atascadero State Hospital (Atascadero) in February 2011.  Within the first two weeks, Presley had three violent episodes during which he attacked another peer
 and behaved in a threatening manner toward staff.  On each occasion, Presley had to be restrained and was twice medicated in order to calm him down.  

Presley was transferred to Metro from Atascadero in June 2011.  Dr. Lai testified that he was “frequently observed to be agitated . . . [and] becomes preoccupied with leaving.”  When staff, including Dr. Lai, would try to explain “his situation” to him, Presley “quickly becomes angry[, and] . . . demands to leave.”  Although he had not attacked anyone or been physically violent since his admission to Metro, he has made verbal threats.  For example, in August 2011, when a nurse talked to Presley about his situation, he responded, “ ‘Ain’t no one going to f’ing tell me what to do.  You are not my mom or dad.  I don’t care if you are the f’ing police.  I will F you up.’ ”
  The nurse said that, during this incident, Presley approached her in a threatening manner and took a “threatening” stance.  

In June 2012, Presley was interviewed by a psychologist with ConRep.
  During that interview, Presley “became agitated and angry and told the person that he doesn’t want to go to ConRep.”  He then walked out of the interview.  Presley later told a staff member he thought about hitting someone but did not do so.  

Dr. Lai testified that the long-term goal for Presley was to place him in ConRep, and Presley initially agreed to take part in that program.  However, he subsequently decided he did not want to go.  Dr. Lai indicated Presley’s change of heart “was the major concern for us.  Because . . . if he’s in a supervised setting and he’s changing his mind back and forth, the chance of him succeeding is very, very low.” 

In Dr. Lai’s opinion, when Presley is not taking his medications, he becomes paranoid and acts impulsively to perceived threats, posing a danger of physical harm to others.  Presley has numerous parole violations for violent behavior and has assaulted officers when in a correctional setting.  

On cross-examination, Dr. Lai testified MDO commitments are reviewed annually to give the patient an opportunity to correct their behavior as well as allow staff to assess whether the patient could function safely outside the hospital.  The standardized MDO evaluation form includes four checklist boxes which address factors conforming to section 2970, specifically whether the subject, in the last 12 months:  (1) engaged in violence toward others; (2) threatened violence; (3) destroyed property; and (4) failed to follow the treatment plan. 

Each of Presley’s MDO evaluations since 2009 indicated he suffered from paranoid schizophrenia.  In the 2009 evaluation, Presley was found to have some insight to his mental disorder, but he did not believe he needed treatment for it.  In the 2010 report, Presley was found to not have sufficient insight into his mental illness because he described his condition as “just worrying too much and wondering about people that are around him.”  

In August 2010, however, Presley was decertified as an MDO and released on parole.  According to Dr. Lai, the doctor who wrote the report that resulted in Presley’s release failed to note incidents which would have disqualified him from release, including an assault on a peer.  The doctor also “missed that Mr. Presley continued to present with some symptoms and some paranoia.” 

Several months after his release, Presley violated parole by assaulting his girlfriend.  He was returned to Atascadero in January 2011 where staff began the process of recertifying him as an MDO.  In February 2011, Presley waived his right to a trial, thereby agreeing to be committed as an MDO for another year.  


In August 2011, Dr. Lai recommended Presley’s MDO status be extended, in part because he refused to comply with medication requirements and because he acted violently within the past 12 months.  In February 2012, the court extended his commitment.  


In January 2012, Dr. Lai prepared a report noting Presley had made significant progress but still demonstrated some symptoms of paranoia.  Dr. Lai also reported Presley was still working on a relapse prevention plan but had not yet completed that task.  In July 2012, Dr. Lai reported that Presley was taking his medication as required and had no incidents of assaultive behavior within the prior 12 months.  However, Dr. Lai concluded in his July 2012 report that Presley was a risk to others if unsupervised and remained a poor candidate for outpatient treatment.  


When asked about his conclusion that Presley was not suitable for outpatient treatment, Dr. Lai said that he and the staff were concerned about what happened when Presley interviewed with a ConRep representative.  Presley “had difficulty controlling his anger during the interview and . . . walked out saying he won’t go to [ConRep].”  He subsequently told staff he had “thoughts of punching somebody.”  Dr. Lai said that he and Presley’s social worker “repeatedly talked to him about the meeting and educated him about how to deal with the psychologist and what he needs to do to be able to go to [ConRep].”  When Presley “couldn’t follow through with that[,] [it] is a big, big concern for us.” 

Dr. Lai testified that, where a patient is released without supervision, medication compliance is often a problem, and he estimated that 90 percent of outpatients will not take their medications.  To be accepted into ConRep, the patient must have his or her status as an MDO extended; otherwise, there would be no mechanism to enforce their treatment including taking their medication.  According to Dr. Lai, sending a patient who had not been extended as an MDO to ConRep would be “counterproductive and . . . pointless.”  

According to Dr. Lai, his opinion that Presley’s unconditional release posed a serious danger to the public was a “reasonable estimate about the probability of violence of somebody in this condition, repeated violent behavior.  [In Presley’s case] [i]t’s very, very high.  If I look at risk assessment, danger to others, . . . Presley would be right on top.”   

In his December 2012 MDO evaluation, Dr. Lai reported Presley had a mental disorder that could not be kept in remission if treatment was discontinued.  In that evaluation, however, Dr. Lai did not check any of the boxes indicating that, within the prior 12 months, Presley had been physically violent, threatened physical violence, caused property damage or failed to follow his treatment plan.  

Dr. Lai reported that, although Presley was following his treatment plan at the time the December 2012 evaluation was prepared, the staff had some concern about this question.  There was some debate about whether Presley was voluntarily following the treatment plan because there were “some discrepancies.”  Because he “ultimately . . . followed most of his treatment plan,” Dr. Lai and the staff believed Presley had made “significant progress” for being released to ConRep.  With regard to his medications, Presley had been taking them voluntarily during the past 12 months and indicated he wanted to continue doing so.  Dr. Lai testified that, without supervision, the risk of Presley failing to take his medication was “very, very high.”
  However, Dr. Lai testified that if he were to prepare an MDO evaluation for Presley as of the date of the trial, he would check the box indicating Presley was not voluntarily following the treatment program.

At the time Presley’s December 2012 MDO evaluation was completed, he had been accepted into ConRep based on Dr. Lai’s recommendation and his representation that Presley was willing to participate in that program.  Presley understood that the program required that he extend his MDO treatment. 


However, several weeks before being transferred, Presley suddenly decided that he did not want to enter ConRep.  Dr. Lai and Presley’s social worker would talk with him and he would agree to go, but within an hour Presley “would be in the hallway telling staff he didn’t want to go, that this is bullshit, he’s been [in the MDO program] for a long time already.”  Dr. Lai was concerned by this change, because “most schizophrenic patients . . . have a great deal of ambivalence. . . .  This is a big problem in terms of treatment compliance.”  When a patient about to be placed in a conditional release program starts to express doubts about needing treatment, “[t]hat is a big risk factor for the person not complying with follow-up treatment.”  


When asked why he changed his mind about ConRep, Presley would only say that he wanted to be “out.”  In addition, Presley started to talk about how his medications were not working and that “he may not need them.”  During the weeks prior to the trial, Presley began to miss some of his group sessions and would sometimes sleep or listen to music through his headphones during others.  When Dr. Lai last spoke to Presley on December 28, 2012, Presley said he just wanted to be “out” and did not want to go to ConRep.   


Dr. Lai admitted that Presley’s family members had expressed their support in helping to care for him.  However, for patients such as Presley, it was often dangerous for the family to take on the role of caretaker “[b]ecause they’re the one involved in [the patient’s] life and they often become part of the patient’s delusions.”  Since Presley has sometimes believed someone was tampering with his food, Dr. Lai was concerned if “[m]om is the one who is going to be feeding him,” Presley could begin to suspect his mother of tainting his food and act violently in response.    

Dr. Lai acknowledged Presley was under no legal obligation to go to ConRep if he did not want to, but from Dr. Lai’s perspective, the principal issue was one of safety.  Presley “has a history of repeated failure without clear close supervision.”  Dr. Lai believed it was almost certain that “without a CONREP program, something bad is going to happen.  [Presley]’s going to come back [to a state hospital].”  


2.
Jessie Montes’ testimony 

Jessie Montes, a licensed clinical social worker with Metro, was assigned as Presley’s clinical social worker and saw him almost daily over a period of a year and a half.  Presley was also in several of Montes’ group therapy programs.  Montes wrote Presley’s December 2012 MDO report and believed Presley was following the treatment plan at the time the report was written.  However, at the time of trial, Montes concluded that, from December 12 going forward, Presley was no longer compliant with the treatment plan and “had his own plan.”  


Since December 12, Presley began missing some mandatory group therapy sessions and he slept through some of those he attended.  Montes explained that “there [were] many occasions where it was three, four, five times during the course of the one hour group that I would have to wake him up.”  However, even when he was present and awake, Presley did not actively participate in the sessions.  Montes said this refusal to participate was a change from how Presley behaved before the December report.  

On cross-examination, Montes testified that after Presley was accepted in ConRep, Presley said another patient had told him some things about the program which concerned him.  This other patient, who had apparently been kicked out of ConRep, was giving Presley negative information.  

B.
Defense evidence 


1.
Testimony from Presley’s family

Michael Nettles, Presley’s step-father, testified when Presley was taking his medication, he was fine.  However, when he did not, Presley’s symptoms of paranoia were “pretty bad.”  There were times when family members were afraid of him and, on at least one occasion, Michael’s daughter called the police.  Michael believed, however, that even without his medication Presley would not actually hurt anyone.  When asked if he would want Presley staying with his family if he were not taking his medication, Michael said he would not because Presley would be a threat to himself and the family.  

On cross-examination, Michael was asked how he would ensure that Presley took his medication and he said he would simply ask him to do so.  If Presley refused, Michael would ask Presley’s mother to talk to him, but if that did not work, Michael said he would probably call 911.  When asked how he would verify that Presley had taken his medication, Michael said he would always make Presley take the medicine in front of him.  

Sandra Nettles, Presley’s mother, testified that, based on her telephone conversations with Presley, she has noticed improvement in his condition since he has been placed on medication.  If he were released and came to live with her and her husband, they would go to the pharmacy and make sure Presley’s prescriptions were filled.  They would also make sure he got to all of his mental health appointments.  Sandra would make sure he took his medications because if did not, he would act “crazy” and “[a]fraid all the time.”  When asked how she would respond if Presley refused to take his medications, Sandra said she would call the police and ask them to “come in and watch him take his medication.”  However, she did not know if the police would actually do something like that.  She knew that Presley was serious about taking his medication and was confident he would do so.  


2.
Testimony by Marianne Rowe, staff psychologist at county jail

Marianne Rowe, a staff psychologist at the Monterey County jail, testified some of Presley’s medications had to be ordered after he arrived at the jail in January 2013 because Metro failed to send a supply with him.  It took approximately three days for the medications to arrive and Presley has been taking all of his medications since.  However, on the day Rowe testified, staff made a notation that he refused to take his medications that morning.  According to Rowe, Presley gave the nurses no explanation for not taking his medications, only that he “just refused them.”  The medications Presley refused consisted of a mood stabilizer and an antidepressant.  Presley’s antipsychiotic medications were given to him each evening.  Since his arrival at the jail, Rowe said there had been no complaints from deputies about Presley’s behavior and he had not experienced any mental health crises. 



3.
Presley’s testimony

Presley took the witness stand and testified he did not believe his MDO commitment should be extended for another year because he had “been at Metro State Hospital going on two years,” and had done everything required of him, such as going to group sessions, complying with staff members’ directions and not acting violently towards anyone.  He has not been in a physical fight in two years, and he gets along with the other patients in his unit, so much so that he was elected president of his ward. 


Presley wanted out because he believed he was missing out on his life by being in the MDO program.  He loved his family and wanted to live with them, though he had not been around them for so long. 


Presley did not remember the names of all of his medications, but he had a list of them from Metro.  He knew he needed them in order to “think straight,” be “positive,” and remain calm.  Before he started to take his medications, he heard “ungodly voices,” which told him he did something wrong, but he does not hear them any longer.  


Presley testified he did not think it was fair that his commitment had to be extended for another year so he could go to ConRep.  He had been doing well and deserved a chance to be out “in society.”  Presley would continue to take his medications if released and that was his “number one priority.”  He would attend regular counseling, see a psychologist or psychiatrist and would even enter a program so long as it did not require extending his commitment.  When the ConRep representative came to talk to him, Presley got upset with her because she would not let him talk and he felt he was not being treated fairly.  

When asked about his refusal to take his medications that morning, Presley explained that the nurses came by with those medications very early in the morning--around 3:00 or 4:00 a.m.--and he “just didn’t feel like getting up . . . because I was asleep. . . .  And I’d been up all night.”  The medications which he refused to take were to control his agitation and mood swings, not for schizophrenia.  Presley testified he was very careful to take his antipsychiotics regularly. 


On cross-examination, Presley acknowledged he sometimes listened to his Walkman in group sessions, sometimes failed to participate, and that during some sessions he even slept.  He also admitted he did not give the jail staff any reason for refusing his medications the other morning, other than that he did not want to take it “right now.”  When asked why he did not think it was important to take his medications that particular morning, Presley responded, “Well, I was--to tell you the truth, I had too much thought [sic] of being in court. [¶] . . . [¶] It was things racing through my head.  I’m listening to all the people talk and listening to everything going on in court.  And I’ve been . . . kind of worrying about what’s my placement going to be. [¶] . . . [¶] . . . I just didn’t feel like getting up at the time, because I was still tired.”  


Although Presley was upset by how the CONREP psychologist would not let him talk, he did not get mad at her, threaten her, or put his hands on her.  He did not want to go into ConRep because he did not believe he needed continued treatment and supervision.  Presley explained, “Why should I be on the street getting treated when I’m a grown person and I know if I need to take my meds, I’m going to take them?”  

On redirect, Presley stated the absence of supervision meant “freedom” to him.  He did not want to be supervised because he “like[d] being on the streets” and liked “be[ing] around women.”  

C.
Verdict

The jury deliberated and found that Presley was an MDO within the meaning of section 2970.  The trial court extended his commitment an additional year, until February 22, 2014.
 
II.
Discussion

A.
Presley’s due process rights were not violated   

Presley argues that he was deprived of his constitutional right to due process because the prosecution relied on his exercise of his right to a jury trial to establish that he was an MDO.  Because Dr. Lai testified that Presley was not following his treatment plan by refusing to voluntarily extend his commitment and enter ConRep, the jury was in essence directed that Presley’s decision to have a jury decide his status as an MDO could be used against him.  We disagree.

Presley’s right to a jury trial on his status as an MDO is statutory, not constitutional.  The state constitutional right to a jury trial in a particular matter exists only if it existed at common law when the state Constitution was first adopted in 1850.  (C & K Engineering Contractors v. Amber Steel Co. (1978) 23 Cal.3d 1, 8.)  Civil commitment trials are initiated by a “ ‘petition independently of a pending action’ . . . and ‘are . . . of a character unknown at common law.’ ”  (People v. Rowell (2005) 133 Cal.App.4th 447, 451.)  They are neither actions at law nor suits in equity and are instead considered a “special proceeding.”  (Code Civ. Proc., §§ 21-23.)  In a “special proceeding,” the right to a jury trial is generally a matter of legislative grant, not a constitutional right.  (Corder v. Corder (2007) 41 Cal.4th 644, 656, fn. 7 [state constitutional right not applicable in special proceedings]; People v. Williams (2003) 110 Cal.App.4th 1577, 1590 [no constitutional right to trial in civil commitment proceedings].)  


Because no federal constitutional right is implicated, we apply the standard of People v. Watson (1956) 46 Cal.2d 818, 836, to determine whether it is reasonably probable Presley would have obtained a more favorable result in the absence of any error.  (See People v. Cosgrove (2002) 100 Cal.App.4th 1266, 1276 [where trial court violated statutory right to jury trial in § 2962 MDO commitment proceeding, error was harmless under Watson as evidence overwhelmingly supported commitment].)  Based on the extensive evidence showing Presley met the criteria for extending his commitment, we find it is not reasonably probable Presley would have obtained a more favorable result. 

Section 2972, subdivision (c), provides in relevant part, as follows:  “If the court or jury finds that the patient has a severe mental disorder, that the patient’s severe mental disorder is not in remission or cannot be kept in remission without treatment, and that by reason of his or her severe mental disorder, the patient represents a substantial danger of physical harm to others, the court shall order the patient recommitted to the facility in which the patient was confined at the time the petition was filed.”  Section 2962, subdivision (a)(3), explains that “[a] person ‘cannot be kept in remission without treatment’ if during the year prior to the question being before . . . a trial court, he . . . has been in remissions and he . . . has been physically violent, except in self-defense, or he . . . has made a serious threat of substantial physical harm upon the person of another . . . , or he . . . has intentionally caused property damage, or he . . . has not voluntarily followed the treatment plan.  In determining if a person has voluntarily followed the treatment plan, the standard shall be whether the person has acted as a reasonable person would in following the treatment plan.” 

At trial, Presley did not dispute that he has a severe mental disorder or that his disorder cannot be kept in remission without treatment.  It was also undisputed that, without his medication, Presley would become a danger to others.  Presley admitted he needed his medications to keep his condition under control, and the only factual issue contested at the trial was whether he could be trusted to take those medications without supervision. 


Dr. Lai testified at length to Presley’s long history of refusing to take his medications unless under a court order to do so or in a supervised setting.  Once Presley stops taking his medications, he decompensates, acts violently and is committed again.  For Dr. Lai, it was not Presley’s request for a jury trial which evidenced his unwillingness to follow his treatment plan.  Rather, it was Presley’s refusal to enter a less-restrictive setting (i.e., ConRep) and demonstrate his commitment to taking his medications in that environment before being released to his family’s care.  In Dr. Lai’s opinion, Presley’s prior history of going off his medications once released meant that ConRep was an essential intermediate step in Presley’s treatment. 

While the prosecutor did argue to the jury that Presley’s refusal to enter ConRep was one of the ways in which Presley was not following his treatment plan, that was only one of several pieces of evidence demonstrating that fact.  The prosecutor also noted that Presley stopped participating in group sessions in December 2012 and was either sleeping in or listening to music with his headphones during those sessions.  Relying on Dr. Lai’s testimony regarding Presley’s history of not taking his medications outside of a supervised environment, the prosecutor pointed out to the jury that Dr. Lai’s expert opinion was that Presley “needs supervision and he needs structure . . . [and] without the structured environment, the close supervision . . . Presley will decompensate very quickly.”  

Thus, while the prosecutor focused on Presley’s need for a structured environment, it was defense counsel who raised the issue of Presley’s exercise of his right to a jury trial.  In his final argument, defense counsel highlighted Dr. Lai’s testimony that, in order to go to ConRep, Presley would have to be committed as an MDO for an additional year.  Defense counsel suggested the state was thereby attempting to deprive Presley of his right to a jury trial, arguing “[w]e cannot force people in America to give up their legal rights like that. [¶] He can make a choice as long as he’s competent to make that choice.  And he’s, as a matter of law, he’s competent to make that decision.  It may not be the 100 percent best decision for him in the long run, but it is within his right to make that decision.  You cannot count him making a valid legal decision [i.e., electing his right to trial under section 2972] as not following his treatment plan.”  


In rebuttal, the prosecutor argued the issue was not about Presley’s exercise of his right to a trial but Presley’s belief he could stay on his medications without supervision.  The prosecutor reminded the jury that when he asked Presley why he told the ConRep representative that he did not want to go to that program, Presley responded “[h]e did not feel he needed the [ConRep] program, because he had done so well in the hospital setting.”  


The issue presented to the jury was whether Presley would stay on his medications without supervision, not whether Presley’s election of his right to a jury trial was evidence he was not following his treatment plan.  There was substantial evidence that Presley would, as he had repeatedly done in the past, stop taking his medications.  To the extent the prosecutor mentioned Presley’s right to a jury trial, it was only done in response to defense counsel’s argument.  

Regardless, any interference with Presley’s exercise of his right to a jury trial was harmless.  Presley did not dispute the following:  (1) he suffered from a mental illness, i.e., paranoid schizophrenia; (2) his mental illness could not be kept in remission without treatment, including taking his medications; and (3) because of his mental illness, he was a substantial physical danger to others.  The only factual issue before the jury was whether Presley, if released without supervision, could be trusted to take his medications and remain in remission.  However, as Dr. Lai testified, Presley had a long history of not doing so.  Every time he had been released into the community, Presley would stop taking his medications, decompensate, act violently and be recommitted.


Furthermore, once Montes prepared the December 2012 report finding Presley was eligible for ConRep, Presley stopped participating in group sessions, and began to tell staff that he was not sure that he actually needed his medications.  As the prosecutor argued to the jury, Dr. Lai’s opinion that Presley was not following his treatment plan was not based solely or even primarily on his refusal to go to ConRep, but was based on the disinterest in following his treatment plan he exhibited once the December report was prepared.  

Furthermore, the jury was instructed, pursuant to CALCRIM No. 219, that it should not be biased against Presley simply because “this matter has been brought to trial.”  If that instruction were not clear, the jury was reminded by defense counsel that Presley had an absolute right to a jury trial and he could not be deprived of that right merely because he would not agree to re-extend his commitment.  

Under these circumstances, even if it could be said the prosecutor improperly equated Presley’s request for a jury trial as evidence of his failure to follow his treatment plan, it is not reasonably probable the jury would have found in Presley’s favor in the absence of that error.  

B.
The trial court did not err in refusing Presley’s pinpoint instruction


1.
Relevant procedural background

The conference on jury instructions was conducted after all the witnesses with the exception of Presley had testified.  Presley requested the following pinpoint instruction:  “You have heard evidence that Mr. Presley towards the end of his involuntary commitment refused to accept another involuntary commitment in an outpatient setting.  Mr. Presley has a right to a jury trial on the issue of whether he continues to meet the criteria of a mentally disordered offender law and cannot be forced to abandon that right as part of treatment.” 


The prosecutor objected, arguing that the proposed instruction “directs the jury as to a mandatory presumption of the evidence” and would interfere with the jury’s ability to decide what Presley’s treatment plan consisted of and “what his failure was in following that particular . . . plan.”  The trial court declined to give the instruction, stating it was misleading and “redirects the focus of the jury to a particular portion of Doctor Lai’s testimony and does not focus the jury on the whole of [his] testimony with regard to the defendant’s treatment plan or why Doctor Lai felt that the defendant still qualified as a mentally disorded offender.” 


Presley proposed an alternate instruction, as follows:  “Mr. Presley has a right to a jury trial on the issue of whether he continues to meet criteria of MDO and that Mr. Presley may not be legally required to abandon that right and you may not consider--you may not hold it against the defendant if he decides to exercise that right and refuse to voluntarily extend the commitment period.” 


The trial court also declined to give that instruction because the jurors had been advised throughout voir dire that Presley had a right to a trial.  


2.
Standard of review

“ ‘A trial court must instruct on the law applicable to the facts of the case.  [Citation.]  In addition, a defendant has a right to an instruction that pinpoints the theory of the defense.  [Citation.]  The court must, however, refuse an argumentative instruction, that is, an instruction “of such a character as to invite the jury to draw inferences favorable to one of the parties from specified items of evidence.” ’ ”  (People v. Panah (2005) 35 Cal.4th 395, 486.)


A proper “pinpoint” instruction highlights not specific evidence, but the defendant’s theory of the case.  (People v. Daniels (1991) 52 Cal.3d 815, 870; People v. Wright (1988) 45 Cal.3d 1126, 1137-1138.)  “ ‘[I]nstructions that attempt to relate particular facts to a legal issue are generally objectionable as argumentative [citation], and the effect of certain facts on identified theories “is best left to argument by counsel, cross-examination of the witnesses, and expert testimony where appropriate.” ’ ”  (People v. Roberts (1992) 2 Cal.4th 271, 314.)  None of the cases say “ ‘ “that upon request the judge must direct the attention of the jury to specific testimony and tell the jury it may look to that testimony for the purpose of forming a reasonable doubt on an issue.” ’ ”  (People v. Wright, supra, at p. 1137.)  In addition, a pinpoint instruction may properly be rejected where it is repetitious of other instructions given.  (Id. at p. 1134.) 

The trial court properly rejected the first version of the pinpoint instruction proffered by defense counsel as it was argumentative, if not misleading.  The instruction would have directed the jury that Presley’s refusal to accept another involuntary commitment and go to ConRep could not be considered as evidence that he was not following his treatment plan.  Consequently, it sought to connect a particular fact--Presley’s refusal to extend his commitment and accept a placement in ConRep--with the legal issue of his right to a jury trial on his MDO status.   


The second instruction was properly rejected as repetitive.  The court instructed the jury pursuant to CALCRIM No. 219 that it must not be biased against Presley on the basis that the petition was filed and the matter brought to trial.  Presley’s alternative instruction informed the jury Presley had a right to a trial and they should not hold his exercise of that right against him when deliberating.

Consequently, the trial court did not err in rejecting Presley’s proffered instructions.
III.
Disposition

 
The judgment is affirmed. 

Premo, Acting P.J.
WE CONCUR:



Elia, J.



Mihara, J.
� Further unspecified statutory references are to the Penal Code.


� According to Dr. Lai, the term “peer” refers to patients. 


� Dr. Lai admitted that he “edited . . . the exact quote by using the letter ‘F’ instead of the whole word,” and that Presley “was using that kind of language in a threatening manner to a staff member using the actual word [‘]fucking.[’]” 


� Dr. Lai explained that ConRep is a “comprehensive program where a person is transitioned from a highly supervised setting like a state hospital” to a less restrictive environment based on their individual “degree of functionality.”  The program is still highly supervised with the person required to see a doctor and take their medications.  In some cases, the person would be in a locked facility, but could go outside on passes.  In other cases, they could be in a group home with other participants, with periodic visits by ConRep personnel. 


� According to Dr. Lai, in March 2012, Presley was transferred to the county jail for two weeks to attend a court hearing and, during that time, stopped taking his medications.  When he came back to the hospital, staff saw he looked preoccupied, as if he was hearing something.  Presley had also lost 14 pounds and told hospital staff it was because he thought the jail was doing something to his food so he refused to eat it. 


� As Presley’s one-year commitment expired on February 22, 2014, the appeal is now technically moot.  However, “we review the merits of appeals from timely filed petitions that are rendered technically moot during the pending of the appeal . . . because [Presley] is subject to recertification as an MDO, and the issues are otherwise likely to evade review due to the time constraints of MDO commitments.”  (People v. Merfield (2007) 147 Cal.App.4th 1071, 1075, italics omitted.)  We therefore will review the merits of Presley’s claims.
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