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Charles Elmore stabbed Ella Suggs to death at a bus stop.  He appeals his conviction for first degree murder on the ground that the jury should have had the option of convicting him of voluntary manslaughter based on imperfect self-defense arising from psychotic delusions.  He further claims that the trial court should have instructed the jury concerning the effects of hallucinations on the elements of premeditation and deliberation.  Because there was substantial evidence that Elmore was hallucinating at the time of the killing, we vacate the judgment and remand the matter to the trial court with instructions. 

FACTUAL AND PROCEDURAL BACKGROUND

Charles Elmore was, by all accounts, mentally ill.  He had been institutionalized on several occasions and diagnosed with schizophrenia and psychosis.  As of April 2007, Elmore was living in a rehabilitation center.  On April 29, he visited his grandmother in the late morning.  Witnesses estimated his arrival as occurring between 10:00 a.m. and 12:30 p.m. or between 11:30 a.m. and 12:00 p.m.  Elmore was fidgety and anxious.  He did not seem like himself and was animated, antsy, and wild.  His uncle, Sheldon Daniels, thought that Elmore appeared as if he were on PCP.  Daniels’ girlfriend observed that Elmore did not sound rational.  At one point, Elmore began to crawl under cars when his family and friend were trying to speak with him.  Elmore left his grandmother’s home at 12:30 p.m. or perhaps as late as 1:00 p.m.

The same day, Ella Suggs was going about her weekend routine:  shopping at a local thrift store and a grocery store.  When she shopped, she wore a necklace with a charm in the shape of a turtle with a small magnifying glass in the place of the turtle shell; this allowed her to examine closely potential purchases.  She also wore reading glasses on a chain around her neck.
  

Brandon Wilson was looking out the window in a restaurant around 1:00 p.m. and saw Suggs seated with a bag and a purse at a bus stop across the street.  As he watched, Elmore walked past Suggs without stopping.  Elmore stopped a distance away and looked in both directions, then returned to the bus stop.  Elmore was not walking normally:  he seemed to be holding up his pants.  He did not appear to be talking to himself or to someone who was not there.  

Elmore grabbed Suggs around the chest area and appeared to be pulling on something—Wilson thought he was pulling at a necklace.  Suggs put her hands up to defend herself and then stood and tried to walk away.  Elmore pushed her back down to a seated position.  Elmore raised his hands together over his head and brought them down at Suggs’s chest area around the collarbone.  After five to 10 seconds of this movement, Elmore fled, with a slow limp, looking around as he ran.  Suggs stood, then fell immediately to the ground.  

Suggs had been stabbed in the lower neck area with a paintbrush
 sharpened to a point.  The weapon penetrated six to seven inches, perforating one lung, puncturing her aorta, and entering her heart.  This injury was fatal.  Police responded to a call about the incident at approximately 1:00 p.m.

Wilson called the attention of his sister, Brittany Todd, to the bus stop.  Todd saw Elmore running away with a limp in his run.  Fifteen to 30 minutes later, they saw Elmore returning to the scene.  Elmore approached the area of the bus stop with a puzzled look on his face, then ran in the other direction.  Wilson alerted a security officer, who told the police that Wilson had seen Elmore, and Elmore was apprehended.  Elmore resisted arrest, requiring four officers to subdue him.  As Elmore struggled with the police officers—and before Elmore had been advised of why he was being detained—Elmore said, “I didn’t do it.”  

Elmore’s behavior at the time of his arrest was sufficiently bizarre that he was placed on a psychiatric hold for evaluation.  He was diagnosed as psychotic.  As of early May Elmore continued to display bizarre behavior and affect, was uncooperative and illogical, and demanded two lemonades and a pair of dress shoes and socks before he would answer doctors’ questions.  

Elmore was charged with murder and pleaded not guilty by reason of insanity.  At trial, forensic psychiatrist Jack Rothberg opined that Elmore was schizophrenic and was psychotic at the time he stabbed Suggs.  Rothberg based this conclusion on the incident itself, an interview of Elmore, and psychiatric records dating back to 2001.  

Rothberg believed that Elmore’s conduct in committing the crime demonstrated that he was psychotic at the time:  “[T]he victim was a complete stranger, someone he had never met before.  The attack, by all accounts, was totally unprovoked.  [¶]  In my understanding, it does not appear that there was any other motive to commit the crime.  His behavior subsequent to the stabbing involved him walking [a]way briskly and then kind of wandering back, even though there were people looking for him.  He didn’t make a rational attempt to flee the scene completely.  He went away and came back.  [¶]  He was very agitated at the time that he was apprehended and appears to have been hospitalized, placed on a hold once he was in custody.”

Rothberg also relied on Elmore’s psychiatric history in forming his opinion.  During a 2001 hospitalization at Olive View Medical Center, Elmore was considered gravely disabled:  he demonstrated poor activities of daily living; responded to internal stimuli, meaning that he was seeing and hearing things that no one else could see; was paranoid; was disoriented and confused; and demonstrated impaired judgment.  Elmore was medicated at that time with two antipsychotic medications, an anti-anxiety medication, and an antidepressant.

In 2004 and 2005 Elmore was a patient at Patton State Hospital with a diagnosis of schizophrenia, undifferentiated type, and antisocial personality disorder.  His insight into his condition and thought processes were impaired, he required sustained psychiatric treatment, and his affect was inappropriate.  According to the medical records, he was limited in his ability to provide daily care for himself, his thinking was disorganized, his speech incoherent, his impulse control poor, and he experienced paranoid ideations.  Elmore was delusional.  

When Rothberg interviewed Elmore in 2008, more than one year after the incident, Elmore never reported having visual hallucinations; and in all the records Elmore had never claimed to experience visual hallucinations.  However, Elmore described the incident to Rothberg by saying, “Two people beat the shit out of me and I killed them.”  He also stated that these people had fled.  Elmore denied hearing voices or being in a blackout at the time.  

Elmore’s conduct and psychiatric history also included information suggesting that he was at least at times able to try to use his illness to his advantage.  It was unclear to at least one doctor at Patton whether Elmore was experiencing the symptoms of mental illness or whether he was exaggerating his impairment to avoid a criminal prosecution.  He tended to exaggerate his disability for self-gain.  During Elmore’s post-arrest hospitalization, the medical records included a note stating that Elmore asked for an evaluation so that he could show it to the judge and be sent to a psychiatric hospital rather than a jail.  When asked what his symptoms were, Elmore answered that he heard voices.  He asked for a prescription medication to make him “a little crazy.”  The doctor concluded that Elmore wanted a psychiatric diagnosis to assist him in his case.

Forensic psychiatrist Kaushal Sharma testified to his opinion that Elmore was schizophrenic but that there was no credible evidence that he was psychotic at the time of the stabbing.  Sharma testified that there was no evidence that Elmore was hallucinating at the time—Elmore did not report hallucinations to him and there was no indication that he reported hallucinations to the police or to Rothberg.  Sharma put great emphasis on Elmore’s statements to the medical professionals asking for their help in making him “a little crazy,” which Sharma understood as “clearly show[ing] that he was trying to and wanted to fake mental illness.”  When Sharma interviewed Elmore, Elmore did not make any delusional statements about the victim.  Because of their inconsistencies, he did not believe that Elmore’s conflicting accounts of the stabbing reflected delusions.  Sharma acknowledged that at other times Elmore had claimed to have heard voices, but Elmore did not claim to have heard voices in the time frame surrounding the stabbing.  

Sharma had not been aware of the report of Elmore trying to crawl under cars on the day of the incident.  A person with schizophrenia who was engaging in such behavior could be psychotic, Sharma stated.  Sharma acknowledged that Elmore had a long history of responding to internal stimuli, which can be evidence of a psychotic state.  He also acknowledged that within days of the incident Elmore had been diagnosed as psychotic while on his psychiatric hold.  Elmore was placed on an antipsychotic medication but was observed nonetheless possibly to be psychotic, Sharma noted.

Elmore told Sharma that he was sitting at the bus bench when “they knocked the shit out of me with a crowbar,” hitting him on the face and body.  He did not know who hit him.  He said he used the paintbrush to stab the person, but he could not or would not answer Sharma when Sharma asked who “the person” was.  Sharma did not understand Elmore to be saying that he was under attack by the victim:  Sharma reported that Elmore “never said to me that the person, the woman, was after him or she said to him anything to him in any of the descriptions [of the incident] except he believes one time she said Mr. Elmore owed her money.”  Sharma said that no matter how he asked about the “they” at the bus stop or what Suggs did—whether she had a crowbar, whether she hit, him, etc.—Elmore never gave a straight answer.   

Elmore testified in his own defense.  He claimed that he came into the police department for a ticket and was sent to a mental hospital in 2001.  When he was at Olive View, they did not tell him what was wrong with him, just tied him down and “shot” him with medication.  He described feeling “a little insane” and “messed up in the head” at that time.  Elmore said that he went to Patton State Hospital because he had a stalking case, but he said that people lied about him and he was accused of things he had not done.  Elmore acknowledged having paranoid schizophrenia, which he defined as “all the parts are crazy up above.”  

Turning to the stabbing, Elmore testified that he had taken the bus to Compton.  He could not remember whether he went anywhere in particular, saying he had blanked out.  He said, “I—went home [meaning his grandmother’s house] and got out and walked around and I was just walking around roaming, and then something happened—went wrong out there—out there in the street.”  Elmore repeatedly said “something went wrong out there in the street.”

Elmore consistently failed to describe the events in detail, resorting to conclusory language in response to most questions.  When asked what the problem was, Elmore said, “Somebody was saying something violent to me, and I didn’t really—it was something violent happening while I was out there.”  Counsel asked what violent thing happened, and Elmore responded, “Somebody said something.  It was just violent.”  Counsel asked who was violent, and Elmore just answered, “Well, when I was standing out there.”  Counsel pursued the question of who was violent, and Elmore said “Some person out there,” and when asked whether the person was a man or a woman Elmore claimed not to know and to have blacked out:  “The only thing I know something went wrong.”  “What went wrong?” counsel asked.  “Something—I mean—it was something wrong.”  

Elmore’s counsel asked if he knew he was being accused of killing someone.  Elmore responded, “Yeah, somebody cracked me in the head while I was out there.”
  Elmore’s counsel asked, “Did you kill somebody that day?”  Elmore answered, “Somebody—it was not intentionally.  Somebody had to do something in order for me to just do something intentionally.”  Elmore denied having the paint brush with him:  “I picked it up somewhere after I was—for a person to just do what—I mean I—something happened out there wrong and, you know, I just—I wouldn’t just do nobody intentionally.”  

Elmore said that he had seen a black woman about 50 years old (presumably Suggs) come up to him at the bus stop.  He said he was about to drink a beer he had “and somebody—somebody said something, and, you know, one word led off to another.”  When asked what they said to him, Elmore answered, “Take it somewhere else.  I don’t know.”  Counsel asked if that statement bothered him, and he said, “It was more than take it somewhere else.  It was violent, so you know.”

“What was the violence?” counsel asked.  “It was just violent.  I don’t know.  I blanked out.  I don’t know.  I just hit the ground somewhere and got up and just got out of anger and did something.”  He repeated, “Yeah, it was out of anger I did something.  I didn’t do it intentionally.”  Counsel asked if the woman at the bus stop did something violent to him, and he said, “Violent—I don’t know if violent.  It had to be for me to just do what I had to do.”  “What did you have to do?” said Elmore’s counsel.  “I mean, I picked something off the ground and just—and did whatever possible.”  Elmore continued, “I didn’t kill nobody intentionally.  I mean, I’ve been lied on, shit.”  

Counsel turned to the stabbing:  “Did you pick that paint brush off the ground?”  Elmore said, “Yeah, I made an object.”  “What was it?” counsel asked.  “I made an object after I was out on the ground dazed somewhere.  After I was on the ground or whatever.  However it happened.”  Elmore said that he used the object but did not elaborate further on how he used it.  When asked if he stabbed someone with it, he responded, “I suppose.”  Counsel asked who he stabbed and Elmore said, presumably indicating Suggs’s daughter who was present in court that day, “They say her mother.”  Counsel pressed:  “Did you?”  “I guess,” Elmore said. 

When asked why he stabbed Suggs, Elmore answered, “Person said something and did something to me, I didn’t just go do it to be doing it.”  Counsel asked what she had done to Elmore, and Elmore refused to answer:  “It don’t matter.  It don’t benefit me.”  Elmore denied taking anything from Suggs.  

Elmore also did not appear to believe that he had done anything that merited his arrest, as he complained that when he started to go back to drink his beer, the police picked him up and “lied on me.”  

Looking at a photograph of Suggs, Elmore denied seeing her on the day of the stabbing, but then said he did not know if she was the lady who said something to him.  When asked if he stabbed her, he said, “I mean, I had something said to me—or did for me just to do something, but not intentionally.”  Counsel asked why he did it, and he answered, “Why did I do it?  I was minding my own business where I was at, and somebody said something to me right out there.  I mean, it wasn’t intentionally.  Whatever happened out there.  I had to be provoked just to just do something.”  

Counsel asked if something had provoked Elmore, and he said, “I was scared.  I mean, it happened intentionally.  I was scared.”  Counsel asked what Elmore was afraid of, and Elmore said, “I mean, what done happened to me.  I was scared and paranoid and just—I was real scared.”  “Scared of what?” counsel asked.  Elmore responded, “What done happened to me after—not me—just being scared.”  Counsel asked if he was afraid something bad was going to happen to him, and Elmore answered:  “Something already did bad happen to me so, you know, I took precaution into my—into my—I took it into—I didn’t really—I took it into my hands and it led me in jail, but it wasn’t intentionally.  Whatever happened to me out there, you know, I was—it wasn’t intentionally.  I was scared, and I just whatever happened, I did whatever was possibly—I mean, got up and just—was out on the ground somewhere, and I just got up and did something real—real intentionally.  It wasn’t intentionally.”  Elmore denied intending to kill Suggs.  Counsel asked once more, “Were you afraid of that lady?” and Elmore answered, “Was I afraid?  Can’t answer the question.”  

On cross-examination, Elmore was asked about the paintbrush.  He said, “After I got into an incident, I seen it on the ground and made one.  After I got into it—whatever happened to me out there on the streets.”  He said he found it by the bus station.  When asked whether he was the one who sharpened the brush into a point, he responded that he found the brush.  When asked again whether he had sharpened it, he said he could not recall and that he “done blanked out.”  When the prosecutor began to ask about the day of the stabbing, Elmore began to complain about his attorney not representing him right.  Responding to questions once again, Elmore denied feeling mad for more than a minute when he left his grandmother’s house.  

The prosecutor was no more successful than Elmore’s counsel had been at eliciting a coherent account of the stabbing from Elmore.  Elmore said that when he was at the bus stop, “They said something to me.”  The prosecutor attempted to ask him about his assertion that someone at the bus stop told him to take it—presumably panhandling or bus token sales he was engaged in—somewhere else, and he went back to his assertion that “Someone said something to me violent.”  Elmore denied asking Suggs for money or trying to sell her a bus token, and he denied being angry that she would not give him money.  Elmore said, “Somebody said something—did something to me violent.  I got scared, and out of fear, it was reaction.  I blanked out.”  The prosecutor said, “You blanked out, and because you blanked out you can’t tell us what you did; is that right?” and Elmore said that he was in fear and traumatized.  The prosecutor asked which it was—was he blacked out and unable to recall anything, or did he know that he was afraid?  Elmore answered that he was really scared.  

Elmore admitted that he made the paintbrush into a weapon “after I got up.  I was mad and scared,” then said he did not know if he had made it and that he thought he picked it up like that.  He admitted that he used it to stab Suggs, but claimed it was not intentional.  He denied stabbing her because he was trying to steal her necklaces, stating that he did not steal, at which point he was confronted with his prior conviction for felony grand theft person.  

Elmore acknowledged that he understood that stabbing a person with a paintbrush would hurt the person and that the person could die.  The prosecutor asked what Elmore meant about not doing anything intentionally—did he mean that he did not intend to kill her, or he did not intend to stab her?  Elmore said, “I got into it—in order for me to really just do it—I was out there enjoying myself and somebody said something violent—did something.  And I just found it and made it and used it—and used the mother fucker—used the thing.”  Elmore claimed, “I was provoked.  Something happened out there on Sunday . . . .”  The prosecutor asked if he was maintaining he was provoked, and Elmore responded, “Something happened that day to me, and I got violent.”  He continued, “I was provoked and something happened out there.  It was more than just you saying something to me for order for me just to just drive something through somebody’s heart.  I made it somebody—it wasn’t intentionally.  I just sit there and go get up and do something.”  

Elmore said that if he had had a gun, he “probably would have shot the mother fucker.”  He said he did not know where on her body he stabbed Suggs.  “After I was violent and something happened, I just picked it up and got up and did it out of anger.  Whatever happened to me out there, I was scared and did it out of anger.”  He said he was “more than provoked.”  “The only thing I did,” he claimed, “is got violent and stuck the person after what they did to me.”  The prosecutor tried once more to elicit Elmore’s account.  After Elmore again claimed that “Something happened to me for me to stab somebody,” she responded, “But you can’t tell us what it is that happened to you?”  Elmore said, “I done been lied on, so I ain’t worried about it.”  

At trial, Elmore’s counsel requested that the jury be instructed with CALCRIM Nos. 571 [voluntary manslaughter based on imperfect self-defense], 627 [hallucinations impacting degree of murder], and 3406 [mistake of fact].  The court refused each instruction.  The jury was instructed with CALCRIM No. 3428, which told the jury to consider the evidence of Elmore’s mental illness for the purpose of deciding whether at the time of the offense Elmore acted with malice aforethought and the intent to permanently deprive Suggs of her property.  

Elmore was convicted of first degree murder.  After the guilt phase of the trial, against the advice of counsel, he withdrew his plea of not guilty by reason of insanity and proceeded to sentencing on the murder conviction.  He was sentenced to 25 years to life in prison.  Elmore appeals.

DISCUSSION

I.
Absence of Voluntary Manslaughter Instructions

Elmore contends that his conviction should be reversed because the jury was not offered the opportunity to convict him of voluntary manslaughter based on imperfect self-defense due to delusions.  The doctrine of imperfect self-defense, however, does not apply where the subjective belief in the need to defend oneself arises not from objective circumstances but purely from the defendant’s mental illness.  (People v. Mejia-Lenares (2006) 135 Cal.App.4th 1437.)  Imperfect self-defense “is predicated upon negligent perception of facts, not, as in the case of a delusion, a perception of facts not grounded in reality.  A person acting under a delusion is not negligently interpreting actual facts; instead, he or she is out of touch with reality.  That may be insanity, but it is not a mistake as to any fact.”  (Id. at pp. 1453-1454; see also People v. Wright (2005) 35 Cal.4th 964, 982 [conc. opn. of Brown, J.] [imperfect self-defense must be measured against some minimum objective standard to be consistent with case law requiring objective reasonableness to negate malice].)  

The trial court, therefore, properly declined to offer the jury the option of convicting Elmore of voluntary manslaughter based on imperfect self-defense, and properly instructed the jury that it was required to determine whether or not Elmore actually formed the specific intent necessary for murder.  (People v. Saille (1991) 54 Cal.3d 1103, 1116-1117 [if “a crime requires a particular mental state the Legislature may not deny a defendant the opportunity to prove he did not possess that state”].)  The impact of Elmore’s mental illness would have been considered by the jury in the trial’s sanity phase.  Unfortunately, immediately before the sanity phase would have begun, Elmore exercised his right to withdraw his plea of not guilty by reason of insanity.  By so doing, Elmore precluded the consideration of the extent of and impact of his mental illness on his ultimate criminal culpability.  

II.
Failure to Instruct with CALCRIM No. 627

When Elmore requested that the jury be instructed with CALCRIM No. 627, which would have told the jury that evidence of hallucination can negate the elements of premeditation and deliberation that are required for first degree murder, the trial court denied the instruction on the basis that although there was evidence that Elmore may hallucinate at times, there was no evidence that Elmore was hallucinating at the specific time of the crime.  A trial court must give a requested instruction concerning a defense if there is substantial evidence to support the defense.  (People v. Mentch (2008) 45 Cal.4th 274, 288 (Mentch).)  On appeal, we “ask only whether the requested instruction was supported by substantial evidence—evidence that, if believed by a rational jury, would have raised a reasonable doubt as to whether” Elmore’s killing of Suggs was premeditated and deliberated.  (Ibid.)  We have reviewed the record and conclude that there was substantial evidence from which the jury could have inferred that Elmore was hallucinating and that the trial court should have instructed the jury with CALCRIM No. 627.

CALCRIM No. 627 assists a jury in considering evidence that a defendant was hallucinating when the jury determines whether the defendant acted with deliberation and premeditation.  (CALCRIM No. 627.)  It potentially negates the premeditation element of first degree murder and reduces a first degree murder to second degree murder.  (People v. Padilla (2002) 103 Cal.App.4th 675, 677 (Padilla).)  The instruction reads, “A hallucination is a perception not based on objective reality.  In other words, a person has a hallucination when that person believes that he or she is seeing or hearing [or otherwise perceiving] something that is not actually present or happening.  [¶]  You may consider evidence of hallucinations, if any, in deciding whether the defendant acted with deliberation and premeditation.  [¶]  The People have the burden of proving beyond a reasonable doubt that the defendant acted with deliberation and premeditation.  If the People have not met that burden, you must find the defendant not guilty of first degree murder.”  (CALCRIM No. 627.)

Certainly there was evidence that Elmore had a history of hallucinations:  his records from the 2001 and 2004-2005 hospital stays were replete with indicia that Elmore was responding to internal stimuli.  We agree with the trial court that due to their remoteness in time, these records are not particularly relevant to the question of hallucinations in 2007 beyond revealing the longstanding nature, characteristics, and gravity of Elmore’s mental illness.  But Elmore also offered substantial evidence of his mental state on the day of the incident.  He presented the evidence of those who observed him on that day both shortly before and shortly after the stabbing, as well as expert psychiatric opinion that he was schizophrenic and in a psychotic state at the time he stabbed Suggs.  

Defense psychiatrist Rothberg testified that persons who are paranoid schizophrenics “by definition . . . have a paranoid psychosis so that they misinterpret the motives of others and perceive things in ways that are not based on reality.”  Their judgment, perception, and ability to be rational are impaired.  “They may perceive things that we don’t see?” asked Elmore’s counsel.  “By definition they do,” answered Rothberg.  According to Rothberg’s testimony, by definition, if Elmore was experiencing paranoid schizophrenia and psychosis, he was experiencing perceptions that were not based on objective reality—the definition of hallucinations in CALCRIM No. 627.

Through the testimony of Elmore’s grandmother, uncle, and uncle’s girlfriend, Elmore presented evidence from which the jury could have concluded that when those witnesses saw him between 10:00 a.m. or 11:00 a.m. and 12:30 p.m. on the day of the stabbing, Elmore was in the state described above by Rothberg and was responding to internal stimuli rather than to reality.  When Elmore visited his family, he was acting bizarrely:  he was excited and agitated.  Elmore’s uncle’s girlfriend, Deniece Bonner, said that she thought Elmore was under the influence of a drug or alcohol.  (Toxicology reports showed that Elmore was not on drugs at the time of the incident.)  Elmore’s uncle, Daniels, was more explicit:  he thought that Elmore was acting as if he were on PCP, a drug which, Sharma testified, “essentially makes a wild beast of a normal man.”  Sharma testified that based on his knowledge of how people under the influence of PCP act, that acting as though were on that drug would “very likely” be evidence of an auditory hallucination.

Elmore’s behavior deteriorated during the visit.  At one point he left the house and the family chased after him by car and on foot “because he was kind of like being wild” and they were concerned about him.  He was speaking, but they could not make any sense of his words:  “Just, you know, kind of like talking, not really making much sense that we could make of.  [¶]  You know, I don’t know what was going through his head.  But the words that were coming out of his mouth, it didn’t sound, you know, rational.”  

When Bonner and Elmore’s grandmother located Elmore, he was in a church parking lot.  As they tried to speak with him, Elmore began crawling under the cars in the parking lot.  Even the prosecution’s expert witness testified that a person who is schizophrenic and described as acting like he is on PCP, acting weird, crawling under cars, could be in the midst of a psychotic episode.  Crawling under cars to get away from one’s family, Sharma testified, “can be a behavioral manifestation of auditory hallucination.”

Elmore’s family was able to coax him to return to his grandmother’s house, but he left soon after, at 12:30 p.m. or a little later.  Within half an hour he had killed Suggs—he was seen stabbing her at approximately 1:00 p.m., and the police responded to a call at about that time.  

Elmore was arrested within 15 minutes to half an hour after the stabbing, and the gravity of Elmore’s mental impairment became apparent immediately.  When Elmore was taken for medical treatment after the April 27 arrest, a doctor noted his “bizarre affect.”  Sharma conceded this was evidence of psychosis.  The notes from the hospital describe Elmore as behaving bizarrely on the day of the incident.  Elmore was placed on a psychiatric hold on April 30 and was observed on that day to be gravely disabled and unable to remain linear in conversation, other behaviors that Sharma testified were consistent with psychosis.  The May 1 medical notes indicated that Elmore was exhibiting bizarre behavior, claiming that he was suffering from heat stroke and displaying inappropriate affect, also observed by Sharma to be evidence of psychosis.  As Rothberg explained, “It’s what he’s not complaining of that’s critical.  He has some other explanation for his bizarre behavior that’s not a mental one.”  On May 2, Elmore was diagnosed as psychotic.  Notes concerning the expiration of the psychiatric hold state that during the hold, Elmore was treated with Risperdal, an antipsychotic medication, but may have been psychotic despite this treatment.  On May 7, Elmore was observed to be continuing to exhibit bizarre behavior and affect and could not provide logical responses; he was paranoid and delirious.

Although little can be derived from Elmore’s testimony and statements, for he rambled, provided no coherent narrative, and relied on conclusory assertions as opposed to describing his perceptions and experiences, there is also some evidence in Elmore’s statements that is consistent with his theory of hallucinations.  Elmore told Rothberg that what happened was that “‘Two people beat the shit out of me and I killed them.’”  He also asserted that “[S]omebody cracked me in the head while I was out there.”  Elmore said he stabbed Suggs because, “Person said something and did something to me, I didn’t just go do it to be doing it.”  

We conclude that Elmore produced evidence which, if believed by the jury, would have permitted the jury to infer that Elmore was hallucinating when he stabbed Suggs:  Elmore offered substantial evidence that he was a paranoid schizophrenic and psychotic at the time of the killing, and he also presented evidence that people with this condition, by definition, perceive things that others do not see.  Even Sharma, who believed that Elmore was not psychotic at the time of the crime, admitted that a number of Elmore’s behaviors on the day of the stabbing were evidence of psychosis and/or indicative of a person responding to auditory hallucinations.  Although there was also evidence from which the jury could conclude otherwise, from this evidence of Elmore’s behavior and mental state both immediately before and after the crime the jury could have inferred that Elmore was hallucinating when he stabbed Suggs.  The jury, therefore, should have been instructed in how to consider hallucinations with respect to the element of premeditation and deliberation that was necessary to convict him of first degree murder.  (Mentch, supra, 45 Cal.4th at p. 288 [the trial must consider the evidence presented in the light most favorable to the defendant, in determining whether it could establish an affirmative defense].)

The People contend that any error in failing to instruct the jury with CALCRIM No. 627 was harmless because the jury was instructed with CALCRIM No. 3428, which tells the jury that it may consider the defendant’s mental defect with respect to determining whether he formed the requisite mental state of malice aforethought, or, because of the felony murder theory here, intent to permanently deprive another of his or her property.  CALCRIM Nos. 3428 and 627, however, are not interchangeable or even particularly similar:  while both instructions address mental impairments, the similarity stops there.  CALCRIM No. 3428 guides the jury in deciding whether the defendant had the requisite mental state:  that is, as used here, whether Elmore harbored malice or had the specific intent to commit robbery (for the felony murder theory).  This permits the defendant to present the defense that because of his mental impairment, he did not actually form the specific intent necessary for the commission of a crime.  

The specific intent to commit an act that is a crime, however, is distinct from the element of deliberation and premeditation that is necessary for a murder to be in the first degree, rather than the second degree.  CALCRIM No. 3428 offered no guidance to the jury in evaluating how to consider the evidence of Elmore’s “hallucinations, if any, in deciding whether the defendant acted with deliberation and premeditation.”  (CALCRIM No. 627.)  Because it covered a separate subject entirely, the fact that CALCRIM No. 3428 was given does not render the instructional error harmless.  

In fact, the giving of CALCRIM No. 3428 may have compounded the problem arising from the failure to instruct the jury with CALCRIM No. 627.  CALCRIM No. 3428 stated that evidence of Elmore’s “mental defect” could be considered “only for the limited purpose of deciding whether” Elmore acted with malice or the intent to rob.  This instruction directed jurors that even if they credited the evidence that Elmore was hallucinating, they could consider that evidence for no purpose beyond determining whether he had malice aforethought or the intent to rob Suggs.  Therefore, they were not permitted to consider whether Elmore was hallucinating when they decided whether the murder was of the first or second degree.  CALCRIM No. 3428, while properly given for other reasons, did not remedy the problem here.

The People also argue that the error was harmless because Elmore’s “intent to kill” was established by the fact that he committed an “unprovoked attack with a sharpened paintbrush on a defenseless woman.” Elmore’s intent to kill, or malice, relates to whether a killing is murder, manslaughter, or, under the circumstances here where mental illness is involved, not a criminal killing.  It is irrelevant to the determination of whether Elmore killed Suggs with premeditation and deliberation.  Because evidence that a defendant was hallucinating can “negate deliberation and premeditation so as to reduce first degree murder to second degree murder” (Padilla, supra, 103 Cal.App.4th at p. 677), the fact that the jury was not instructed on how it could use that evidence is not made harmless by the People’s assertion that Elmore intended to kill.  

The People next contend that the error was harmless because the evidence of Elmore’s “guilt” was overwhelming.  That Elmore killed Suggs was uncontested, but the fact that he committed the killing does not make superfluous a jury instruction that would have guided the jury in determining what crime was committed:  whether Elmore acted with deliberation and premeditation.  The evidence of whether Elmore was hallucinating at the time of the stabbing was far from overwhelming—and two psychiatrists each arrived at thoroughly reasoned and supported, but opposing, conclusions about his condition based on the same evidence.  

The People similarly argue that the error was harmless because “Dr. Sharma said that appellant’s prior statements clearly showed that he was feigning mental illness and malingering.”  The fact that if the jury believed Sharma’s testimony it would have rejected Elmore’s planned defense that he did not premeditate or deliberate Suggs’s killing has no place in this analysis.  Provided that the evidence is sufficient to permit a reasonable jury to conclude that the specific facts supporting the instruction exist, we assess a defendant’s entitlement to an instruction by taking the proffered evidence as true, regardless of whether it was of a character to inspire belief.  (People v. Petznick (2003) 114 Cal.App.4th 663, 677.)  

The parties disagree as to whether the error should be judged under a Watson or Chapman standard for harmlessness, but we need not resolve that question, for under either standard the error cannot be said to be harmless.  (People v. Watson (1956) 46 Cal.2d 818, 836; Chapman v. California (1967) 386 U.S. 18, 24.)  If the jury had been instructed that it could consider hallucinations in evaluating whether Elmore killed Suggs with premeditation and deliberation, the evidence could well have persuaded the jury to find that his hallucinations resulted in his having committed not a first degree murder but a second degree murder.  Therefore, a more favorable result was reasonably probable in the absence of the error and we cannot declare this error harmless beyond a reasonable doubt.

DISPOSITION


We vacate the judgment of conviction of first degree murder and remand the matter to the trial court with directions.  If the prosecutor files a written election to try Elmore on a charge of first degree murder within 60 days after the filing of the remittitur in the trial court and if Elmore is “brought to trial within 60 days . . . after the filing of the remittitur in the trial court,” the trial court shall proceed accordingly.  (§ 1382, subd. (a)(2).)  Otherwise the trial court shall enter a judgment of conviction of second degree murder and sentence him accordingly.  (See In re Bower (1985) 38 Cal.3d 865, 880.)









ZELON, J.

We concur:


PERLUSS, P. J.



JACKSON, J.

� 	Neither Suggs’ turtle necklace nor her reading glasses were recovered from the scene or found among her possessions.





� 	Paintbrushes of this sort, although not sharpened to a point, were available to the residents of Elmore’s residential program.


� 	Immediately after this statement, the court said it would “sustain the objection on relevancy grounds,” but the most recent objection in the record was to the previous question.  The court, however, had already sustained an objection to the previous question and stricken the response, which was nearly identical to the question posed here, so although the record is unclear, it may be that an objection is missing from the record or that the court was anticipating an objection that the prosecutor was beginning to make.  We simply cannot tell.  The court, however, did not strike this answer.  
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